
 

UNITED STATES OF AMERICA  

BEFORE THE NATIONAL LABOR RELATIONS BOARD 

 

 

AMAZON.COM SERVICES INC.  

 

and        Case Nos. 29-CA-277198  

     29-CA-278982 

CONNOR VINCENT SPENCE, an Individual  

 

and  

 

NATALIE MONARREZ, an Individual     Case No. 29-CA-277598 

 

and  

 

DERRICK PALMER, an Individual    Case No. 29-CA-278701 

 

and 

 

AMAZON LABOR UNION      Case No. 29-CA-285445  

    29-CA-286272 

 

______________________________________________________________________________ 

 

CHARGING PARTY’S MOTION TO COMPEL PRODUCTION AND IN OPPOSITION 

TO ANY CLAIM OF PRIVILEGE AND WORK PRODUCT  

 

Pursuant to the Judge’s instructions at a conference held on August 8, 2022 and on August 

11, 2022, Counsel for Charging Party hereby moves to compel Respondent to produce documents, 

erroneously withheld as privileged, that contained communications between Respondent managers 

and their outside counsel concerning business related human resources advice.  Such documents 

withheld are in regards to how Respondent’s human resources team will handle Respondent’s 

internal investigations of discriminatees, Connor Spence (“Spence”) and Derrick Palmer 

(“Palmer”), including possible discipline.  Respondent’s human resources team was investigating 

disciminatees Spence and Palmer, because they filed discrimination and retaliation complaints 

with Respondents regarding their Section 7 rights.  The specific document’s Charging Party asserts 



must be produced include log items 2-118 as well as the inexplicably missing documents that are 

attachments to Respondent’s production of July 22, 2022.  (See Attached Exhibit A) 

 

I. MISSING ATTACHED DOCUMENTS FROM PRODUCTION NOT IN 
PRIVILEGE LOG 

During a meet and confer with Respondents on August 8, 2022, it was confirmed that the 

attachments missing from Respondent’s supplemental production from July 22, 2022 were 

included in the privilege log.  However, every single item in the privilege log is not identified in 

any discernible way to connect to any of the produced documents.  For instance: 

• “Amazon_000723.pdf” is a Chime chat amongst the human resources team at JFK8 
and identifies “Derrick Palmer and Conner Spence Interaction from 6.12.21-- 
Christina Stone Witness Statement.docx” as an attached document. See Attached 
Exhibit C.   This document was not produced nor is it identifiable in Exhibit B 
Privilege Logs.  There is no assertion by Respondent for why it has not produced 
this document and Respondent has failed to identify it as privileged in any manner.  

 

• “Amazon_000732.pdf” is a Chime chat amongst the human resources team at JFK8 
and identifies “depalmer Statement.docx” as an attached document. See Attached 
Exhibit D.   This document was not produced nor is it identifiable in Exhibit B 
Privilege Logs.  Moreover, any claim of privilege fails as this appears to be 
Complainant’s own statement and must be produced 

 

• “Amazon_000735.pdf” is a Chime chat amongst the human resources team at JFK8 
and identifies “Derrick Palmer Statement- 6.12.docx” as an attached document. See 
Attached Exhibit E.   This document was not produced nor is it identifiable in 
Exhibit B Privilege Logs.  Moreover, any claim of privilege fails as this appears to 
be Complainant’s own statement and must be produced.   

 

• “Amazon_000746.pdf”, “Amazon_000748.pdf”,  “Amazon_000749.pdf” is an 
email chain that identifies attached "Daily Reports”. See Attached Exhibit F, G, H.   
This document was not produced nor is it identifiable in Exhibit B Privilege Logs.  
Moreover, Respondent has failed to make any claim of privilege to support its 
withholding of such documents.  



Respondent must be ordered to produce all documents that are attached to its supplemental 

production of July 27, 2022 as there is no articulated basis for withholding such attachments.  Any 

claim of privilege at this point must fail. 

 

II. RESPONDENT’S PRIVILEGE LOG IS ENTIRELY INADEQUATE FOR 

ITEMS 2-118 

Before even turning to the argument, Charging Party would like to point out that 

Respondent’s Privilege Logs are inadequate.  Federal Rule of Civil Procedure 26(b)(5)(A) 

provides that when a party withholds information otherwise discoverable by asserting that the 

information is privileged, the party must: (i) expressly make the claim of privilege; and (ii) describe 

the nature of the documents, communications, or tangible things not produced or disclosed in a 

manner that, without revealing the privileged or protected information itself, will allow other 

parties to assess the claim.  See FED. R. CIV. P. 26(b)(5)(A) 

This is further expanded under Local Rule 26.2 of the United State District Courts for the 

Southern and Eastern Districts of New York:  

 

(a) Unless otherwise agreed by the parties or directed by the Court, where a claim of 

privilege is asserted in objecting to any means of discovery or disclosure…   

(1) The person asserting the privilege shall identify the nature of the privilege 

(including work product) which is being claimed and, if the privilege is governed 

by state law, indicate the state's privilege rule being invoked; and  

(2) The following information shall be provided in the objection, or (in the case of 

a deposition) in response to questions by the questioner, unless divulgence of such 

information would cause disclosure of the allegedly privileged information:  

(A) For documents: (i) the type of document, e.g., letter or memorandum; 

(ii) the general subject matter of the document; (iii) the date of the 

document; and (iv) the author of the document, the addressees of the 

document, and any other recipients, and, where not apparent, the 

relationship of the author, addressees, and recipients to each other; 



… 

(b) Where a claim of privilege is asserted in response to discovery or disclosure other than a 

deposition, and information is not provided on the basis of such assertion, the information set forth 

in paragraph (a) above shall be furnished in writing at the time of the response to such discovery 

or disclosure, unless otherwise ordered by the Court.  (See Attached Exhibit B) 

A properly prepared privilege log should generally, at a minimum, include the information 

as to the bates number or “Document ID”, document type, date of the document, author of the 

document, recipient of the document and a sufficient description of the content of the allegedly 

privileged document.   

It must be noted at the outset that none of the 117 claimed privileged items by Respondents 

include “the relationship of the author, addressees, and recipients to each other”. (See Attached 

Exhibit A).  But that is not the only deficiency. 

Respondent’s privilege log for 112 to 118 consists of only two columns, in which it fails to identify 

specific documents by any Bates numbers or other identifier to connect to the subpoenaed 

documents, much less names of authors, dates or names of recipients.  

Log items 58-61, 102, 103 fail to describe the document type, date of the document, and 

recipient of the document.  There is no description to even indicate what the subject matter of the 

documents are so that Charging Party can make a fair assessment.   

Log items 46, 55, 57, 59, 61, 63, 65, 67-73, 75, 77, 81, 83, 101, 103, 105, 107, 109, 111-

118 are not even dated and many have no description of the subject matter of the document but 

simply state some iteration of “Attachment to chime chat and conference bridge from client to 

attorney requesting the advice of counsel regarding pending investigation.” See Attachment A, 

Log 59.   

This type of privilege log for items 55, 57, 58-61, 63, 65, 67-73, 75, 77, 81, 83, 101, 102, 

103, 105, 107, 109, 111-118 falls far short of the requirements of Federal Local Rule 26, thus any 



such privilege must be found to have been waived by Respondents and such documents should be 

produced to Charging Party as the claim of privilege is deficient.  The failure to make a timely and 

effective showing of entitlement to the privilege is deemed to be a waiver. St. Paul Reinsurance 

Company, Ltd., CNA v. Commercial Financial Corp., 197 F.R.D. 620, 640-641 (N.D. Iowa 2000).  

It does not make a difference if the privilege is subsequently established. 

 

III. FEDERAL LAW PROVIDES THE RULE OF DECISION AS TO 

APPLICATION OF THE ATTORNEY-CLIENT PRIVILEGE 

Because this action arises under a Federal statutory scheme, Federal law provides the rule 

of decision as to application of the attorney-client privilege.  In the Second Circuit, “the attorney-

client privilege protects communications:  

1) between a client and his or her attorney;  

2) that are intended to be, and in fact were, kept confidential;  

3) for the purpose of obtaining or providing legal assistance.”  

Brennan Ctr. for Justice at New York Univ. Sch. of Law v. U.S. Dep’t of Justice, 697 F.3d 

184, 207 (2d Cir. 2012). (emphasis added) 

The essential inquiry under part 3 above is: “Where a document was created because of 

anticipated litigation, and would not have been prepared in substantially similar form but for the 

prospect of that litigation, it falls within Rule 26(b)(3).” U.S. v. Adlman, 134 F.3d 1194, 1195 (2d 

Cir. 1998).   However, as in Adlman, the inquiry in this instant matter turns on documents that 

were created as part of an investigation in order to inform a Human Resources business decision, 

not any analysis of a lawyer’s legal theory.  The fact that Human Resources advice from an attorney 

may include an analysis of the likely outcome of litigation expected to result from the investigation 

does not make documents privileged.  In order for communications between a lawyer and client to 



be privileged, the client must be seeking predominantly legal advice or services. In re County of 

Erie, 473 F. 3d 413 (2d Cir. 2007); People v. Mitchell, 58 N.Y.2d 368 (1983).  (emphasis added) 

“Attorneys frequently give to their clients business or other advice which, at least 

insofar as it can be separated from essentially professional legal services, give rise 

to no privilege whatsoever.” Colton v. United States, 306 F.2d 633, 638 (2d Cir.), 

cert denied 371 U.S. 951, 83 S.Ct. 505 (1963).  Attorney-client privilege “is 

‘triggered only’ by a request for legal advice, not business advice.” In re Grand 

Jury Subpoena Duces Tecum Dated Sept. 15, 1983, 731 F.2d 1032, 1037 (2d Cir. 

1984).  

The Second Circuit has consistently stated that it looks to see whether the predominate 

purpose of the communication was to procure legal advice. In re County of Erie, 473 F.3d 413, 

420, n.7 (2d Cir. 2007). “When an attorney is consulted in a capacity other than as a lawyer, as 

(for example) a policy advisor, media expert, business consultant, banker, referee or friend, that 

consultation is not privileged.” Id. at 421-22 (citing In re Lindsey, 148 F.3d 1100, 1106 (D.C. Cir. 

1998)). If a business decision can be viewed as both business and legal evaluations, “the business 

aspects of the decision are not protected simply because legal considerations are also involved.” 

Hardy v. New York News, Inc., 114 F.R.D. 633, 643-44 (S.D.N.Y. 1987); see also Fine v. Facet 

Aerospace Products Co., 133 F.R.D. 439, 444 (S.D.N.Y. 1990) (privilege not extended to 

management advice)1.   The well-established principle is that in the context of the attorney-client 

privilege, “legal advice involves the interpretation and application of legal principles to guide 

future conduct or to assess past conduct”....  Obtaining or providing such legal advice must be the 

“predominant purpose” of a privileged communication. In re Cnty. of Erie, 473 F.3d 413, 419 (2d 

 
1 Incidentally, the New York Court of Appeals also looks to see whether the communication is “predominately” one 
or the other. Rossi v. Blue Cross, 73 N.Y.2d 588, 593 (1989).  In further explanation, the New York Court of 
Appeals has held: “the critical inquiry is whether, viewing the lawyer’s communication in its full content and 
context, it was made in order to render legal advice or services to the client” (Spectrum Sys. Intl. Corp., 78 NY2d at 
379). Likewise, the Court of Appeals has recognized that “a lawyer’s communication is not cloaked with privilege 
when the lawyer is hired for business or personal advice, or to do the work of a non-lawyer” (Id. at 379). The 
communication must be “for the purpose of obtaining legal as opposed to business advice” (People v Belge, 59 
AD2d 307, 309 [4th Dept 1977]). In order to be encompassed by the attorney-client privilege, the communication 
between the lawyer and the client must be “primarily or predominantly of a legal character” (Rossi, supra at 594; see 
also Cooper-Rutter Assoc., Inc. v Anchor Natl. Life Ins. Co., 168 AD2d 663, 663 [2d Dept 1990]). 



Cir. 2007); Favors v. Cuomo, 285 F.R.D. 187, 198 (E.D.N.Y.2012) (quoting In re Cnty. of Erie, 

473 F.3d at 420).  Advice that is predominately of a human resources nature: directing how and 

by whom investigations are conducted and the method by which to interview a witness to an event 

that may form the basis for discipline, are not legal advice.  

Indeed, the Eastern District Court of New York has already ruled.  The instant matter 

involving Respondent’s Privilege Log items 2-118 are most closely related to the fact pattern in 

Koumoulis v. Indep. Fin. Mktg. Grp., Inc., 295 F.R.D. 28, 44-45 (E.D.N.Y. 2013) affd, 10-CV-

0887 PKC VMS, 2014 WL 223173 (E.D.N.Y. Jan. 21, 2014) (finding communications concerning 

advice on human resources issues, summaries of fact-related communications and instructions 

from outside counsel on conducting the internal investigations were not protected by attorney-

client privilege because the predominant purpose of the communications related to business and 

not legal advice from the outside counsel).  The lawsuit in Koumoulis was brought by current and 

former employees who alleged that their employer discriminated against them based on their religion, 

ethnicity, disability, and age. As in this case, the plaintiffs sought production of communications 

between the employer’s outside counsel and its human resources department. The Court held that the 

attorney-client privilege was inapplicable because the predominant purpose of the communications 

was not to render legal advice; instead, the purpose was to provide advice on personnel and 

management decisions, such as whether the employer should conduct internal investigations and tactics 

for responding to employee complaints.  

In Koumoulis, as in the instant matter, the court found that the outside counsel’s role was 

not just as a consultant primarily on legal issues, but rather, that outside counsel was essentially a 

member of the human resources team because of the lawyers involvement in: helping supervise 

and direct internal investigations; instructing human resources personnel on what actions 

(including disciplinary actions) should be taken, when to take those actions, and who should 

perform them; instructing the defendant company what facts and behavior should be documented 



and how it should be documented; drafting written communications to the plaintiff responding to 

his complaints; and drafting scripts for conversations with the plaintiff about his complaints. Id. 

The outside counsel’s communications were considered to be more human resources/business 

related and not providing legal advice because the attorney would tell human resources employees 

exactly what questions to ask during interviews and what statements to make during meetings, 

including on routine human resources topics like improving job performance, customer interaction 

and communication skills. Id. at 45 

In the instant matter, documents logged at 2-46 are regarding “jfk8 ulps & metro one”, 

“CMS Case Files”, “Metro One Letter—Draft.docx”, “JFK8 Recent Incidents” and “Privileged 

Script for Meeting With Connor”.  Each of these categories includes a description of the 

communication as “confidential communications with counsel regarding pending investigation” 

or as “attorney to client requesting and reflecting the advice of counsel regarding communications 

with third party contractor”. However, despite the category, it is likely that outside counsel 

interfaced with the JFK8 Human Resources team to give them business advice not legal advice in 

anticipation of litigation.  The “jfk8 ulps & metro one” communications are obviously related to 

the conduct of Metro One in which it surveilled employees for exercising their Section 7 rights 

and advice on what actions the human resources team should take.  This is not legal advice 

contemplated by privilege.  Upon information and belief, “CMS Case Files” are in relation to 

complaints that have been received by the human resources department and determinations made 

on whether to investigate those complaints.  Legal advice is not the predominant purpose of this 

communication.  Advice on how to draft a letter with a third-party contractor cannot in any way 

be described to be conducted in anticipation of litigation.  Documents created stated “JFK8 Recent 

Incidents” must be communications with outside counsel as a participant in the human resources 

team.  Clearly the act of assisting or directing in the drafting of scripts and instructions on how to 



communicate with discriminatee Connor is squarely within the scope of acting as a member of the 

human resources team at JFK8 and not as an attorney strictly giving only legal advice or describing 

a legal theory under Koumoulis.   

Log 46-118 include entries like “Metro One Master Work Order”, “JFK8 Investigative 

Summary Review”, “JFK8 Palmer”, “Investigative Summary- Palmer & Spence 6.12.21”, 

“Witness Statements” etc.  Here as in Koumoulis,  

“[t]hese documents show that [outside counsel] was not a consultant primarily on 

legal issues, but instead [outside counsel] helped supervise and direct the internal 

investigations primary as an adjunct member of Defendants' human resources team. 

[Outside counsel] instructed Defendants' human resources personnel on what 

actions (including disciplinary actions) should be taken, when to take those actions, 

and who should perform them; told Defendants what should be documented and 

how it should be documented; drafted written communications to Mr. Koumoulis 

responding to his complaints; and drafted scripts for conversations with Mr. 

Koumoulis about his complaints. In their emails to [outside counsel], Defendants 

reported the outcome of actions [outside counsel] directed; asked [outside counsel] 

what they should do next; and updated [outside counsel] on new developments. 

See, e.g., Privilege Log Doc. Nos. 8–9, 22, 26, 29, 31, 35, 37, 48–51, & 53–54. 

Thus, many of the communications concerned advice on human resources issues, 

summaries of fact-related communications and instructions from outside counsel 

on conducting the internal investigations.”  Id. at 147  

It is clear that the relevant principle that Respondent fails to comprehend is that “the mere 

fact that a communication is made directly to an attorney, or an attorney is copied on a 

memorandum, does not mean that the communication is necessarily privileged,” U.S. Postal Serv. 

v. Phelps Dodge Ref. Corp., 852 F, Supp. 156, 160 (E.D.N.Y.1994); and “[i]nvestigatory reports 

and materials are not protected by the attorney-client privilege or the work-product doctrine merely 

because they are provided to, or prepared by, counsel.” OneBeacon Ins. Co. v. Forman Int'l, Ltd., 

No. 04 Civ. 2271 (RWS), 2006 WL 3771010, at *5–6 (S.D.N.Y. Dec. 15, 2006) Outside counsel, 

Kurt Larkin, “was not a consultant primarily on legal issues, but instead ... helped supervise and 

direct the internal investigations as a primary adjunct member of Defendant's human resources 

team.” 29 F. Supp. 3d at 146.  By claiming attorney client privilege or work product privilege 



based only on the fact that a communication occurred with Kurt Larkin or another lawyer is a 

mistake by Respondent.    

Respondent’s likely argument, as it did briefly on August 8, 2022, that the primary purpose 

of its communications is in regards to “threatened litigation” because lawyer supporting Charging 

Party and the discriminates was on the phone on June 12, 2021, fails.  Again, Respondents 

misconstrue the standard of review.  “[S]ince the overwhelming majority of these communications 

discuss how Defendants should conduct the internal investigation and how to respond to and 

ameliorate Mr. Koumoulis's complaints. That a stray sentence or comment within an e-mail chain 

references litigation strategy or advice does not render the entire communication privileged, nor 

does it alter the business-related character of the rest of the communication.” Koumoulis, 29 F. 

Supp. 3d at 147 (E.D.N.Y. 2014) Moreover, the timing of the documents show that “Legal advice 

given for the purpose of preventing litigation is different than advice given in an anticipation of 

litigation.” Id. at 18.  For example, every communication from log numbers 2-46 are from May 

26, 2021 – June 10, 2021, log numbers 4-118, where dated, range from 5/12/2021-6/23/2021.  Any 

argument that any of these documents are privileged because they were made in anticipation of 

litigation because a lawyer was on the phone while the Employer stomped on the rights of the 

Amazon Labor Union and individual discriminatees’ Section 7 rights, fails.  

Thus, Charging Party urges the Administrative Law Judge in this matter to find that the 

primary purpose of Items 2-118 was to provide business Human Resources advice, not legal 

advice.   

 

IV. WORK PRODUCT DOCTRINE ONLY PROVIDES CONDITIONAL 

IMMUNITY FOR LOG NO.S 35, 44, 46, 57, 59, 61, 63, 65, 67-73, 101, 103, 

105, 109, 111-118 



Unlike the attorney client privilege, any argument by Respondent claiming a privilege 

based on work product also fails as this doctrine only provides conditional immunity from 

disclosure, even where applicable.  The attorney-client privilege is a rule of evidence whereas the 

work product doctrine is embodied in the court’s civil procedure rules.  For context, analysis of a 

lawyer’s legal theory "in anticipation of litigation" is classic work product, see NLRB v. Sears, 

Roebuck Co., 421 U.S. 132, 154, 95 S. Ct. 1504, 1518, 44 L.Ed.2d 29 (1975), and receives 

heightened protection under FRCP. 26(b)(3).  However, in this matter there is no work product 

privilege as none of the above cited documents can be defined as attorney work product. 

More than a remote possibility of litigation is required when a document is created for it to 

qualify as a work product. There is no work product protection for documents prepared in the 

ordinary course of business rather than for the purpose of litigation.  The Eastern District Court for 

New York further rejected any claim for work product privilege in Koumoulis as it found that any 

references to legal strategy or advice were isolated and limited in nature, and that the plaintiffs 

established a substantial need for these communications to examine the reasonableness of the 

employer’s remedial efforts.  In addition, the court held that the work-product doctrine did not apply 

because the discussion of human resources advice would have been provided “even absent the specter 

of litigation” and was prepared in the ordinary course of business.  The Eastern District Court of New 

York also held that legal advice given for the purpose of preventing litigation, as opposed to being in 

anticipation of litigation, is insufficient to obtain work-product protection.  

It is clear that the Human Resources Department at JFK8 ordinarily conducts investigations 

into incidents, including notes from STU (Seek To Understand) meetings, and prepares witness 

statements as a part of ordinary Human Resources investigation.  Upon information and belief, 

essentially STU meetings are investigatory meetings held between human resources managers and 

the individual discriminatees with the understanding that any communications can form the basis 

for a disciplinary charge.  In the instant matter, it is alleged that Ariana Ovadia met with Derrick 



Palmer in a STU to dissuade him from exercising his Section 7 rights.  Thus, 35, 44, 46, 65, 67-

73, 112-118 cannot be privileged under the Work Product doctrine as they are documents prepared 

in the ordinary course of business. Clearly, these are documents which the Charging Party can only 

receive from Respondents and there is no other method by which these documents can be obtained.  

Again because 35, 44, 46, 57, 59, 61, 63, 65, 67-73, 101, 103, 105, 109, 111-118 are 

defective and do not include any information from which Charging Party can identify the nature 

of these documents, Charging Party renews its application that Respondents have waived their 

privilege based on their deficient log.   

In general, if there is no contemporaneous record and no witnesses to interview, the court 

may not provide work product privilege.  Also, as in Carroll v. Bayerische Landesbank, No. 99 

Civ. 2892 (CBM)(MHD), 2000 U.S. Dist. LEXIS 16515, at *4 (S.D.N.Y. Nov. 13, 2000), the court 

ordered a plaintiff to produce tape recordings of eyewitnesses, because the tapes "may contain 

statements by witnesses that are inconsistent with their deposition testimony" or statements by the 

plaintiff "that are inconsistent with her current position in this case."  As a guide, it is important to 

remember that facts are not privileged however any work product analyzing those facts are.  In the 

instant matter, Charging Party did not have any opportunity to depose or interview Respondent’s 

agents and are simply attempting to gather the facts necessary to advocate for its position in this 

trial. 

Thus, the claimed attorney client or work product privilege also fails especially because 

Charging Party has a substantial need/ hardship for these communications to examine the 

reasonableness of the employer’s remedial efforts and actions to trample on the Section 7 rights of the 

Amazon Labor Union, and the individual discriminatees.   

 

V. RELIEF REQUESTED 



As relief, Charging Party requests that this Court order Respondent to produce all materials 

improperly withheld without explanation that should have been attached to its supplemental 

production and all materials inappropriately withheld via the erroneous claim of privilege on the 

basis that the documents are not privileged. 

 

Dated: August 15, 2022                                                    Respectfully submitted, 

                                                                                 JULIEN MIRER & SINGLA, PLLC 

                                                                                  

                                                                                 ___/s/ Retu Singla_____ 

                                                                                 1 Whitehall Street, 16th Floor 
                                                                                 New York, New York 10004 
                                                                                 (646) 228-4729 
                                                                                 rsingla@workingpeopleslaw.com    
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CERTIFICATE OF SERVICE  

I, RETU SINGLA, hereby certify that the Charging Party’s Motion to Compel Production and in 

Opposition to Any Claim of Privilege and Work Product was e-filed in 29-CA-277198, 29-CA-

278982, 29-CA-277598, 29-CA-278701, 29-CA-285445, 29-CA-286272 on Region 29 of the 

National Labor Relations Board and served by electronic mail on August 15, 2022, on the 

following parties: 

 

KURTIS POWELL, ESQ.                                       HONORABLE LAUREN ESPOSITO 

HUNTON ANDREWS KURTH LLC                    Administrative Law Judge 

Attorneys for Respondent                                           Lauren.Esposito@nlrb.gov 

kpowell@hunton.com                                    
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HUNTON ANDREW KURTH LLC                      Field Attorney 
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jenjamio@hunton.com                                              Emily.Cabrera@nlrb.gov 

  

MATHEW JACKSON                                     KATHY DREW-KING 
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Dated: August 15, 2022                                                                            /s/ Retu Singla      
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