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APPELLATE DIVISION, SECOND DEPARTMENT 
- - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - -  x  

PROJECT VERITAS, 

 

   Plaintiff-Respondent, 

: 
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: 
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Appellate Division Docket 

No. _____ 

 

Westchester County Index  
No. 63921/2021 

 

ORDER TO SHOW CAUSE 

vs. 

THE NEW YORK TIMES COMPANY, 

 

   Defendant-Appellant, 

 

and 

 

MAGGIE ASTOR, TIFFANY HSU, and JOHN 

DOES 1-5, 

 

   Defendants. 

- - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - x  

 
Upon the annexed Affirmation of Jay Ward Brown of Ballard Spahr LLP, counsel for 

Defendant-Appellant The New York Times Company (“The Times”), dated December 27, 2021, 

the exhibits attached thereto, and the accompanying memorandum of law in support of the 

request for emergency relief pursuant to CPLR 5518, CPLR 5519(c), this Court’s inherent 

authority, and CPLR 5701, 

LET PLAINTIFF-RESPONDENT PROJECT VERITAS SHOW CAUSE BEFORE 

THIS COURT, at the courthouse thereof, located at 45 Monroe Place, Brooklyn, New York 

11201, on the ___ day of ___________________, 20___, at ___:___ __.m., or as soon thereafter 

as counsel may be heard, why an order should not be made and entered: 

1. Vacating the Decision & Order entered as corrected on December 27, 2021, by the 

Honorable Charles D. Wood in its entirety (except for the provision granting leave for the 

filing of a brief amicus curiae) (the “Decision”) or, in the alternative, staying the effect of 
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that Decision in its entirety pending this Court’s resolution of The Times’s appeal 

therefrom, and expediting said appeal; 

2. Granting The Times leave to appeal the Decision to this Court, to the extent that the 

Decision is not appealable as of right pursuant to CPLR 5701(a)(2)(i); and 

3. Granting such other and further relief as to the Court may seem just and equitable. 

SUFFICIENT CAUSE THEREFOR APPEARING, it is 

ORDERED that the provisions of the Decision requiring (1) The Times “and its agents, 

employees, legal counsel or other persons under its control” to “immediately turn over to the 

plaintiff Project Veritas’ counsel all physical copies of the subject legal memoranda prepared by 

Project Veritas’ counsel, Benjamin Barr, that are in its control or possession,” (2) The Times 

“and its agents, employees, legal counsel or other persons under its control” to “immediately 

delete/destroy copies of the legal memoranda prepared by Project Veritas’ counsel, Benjamin 

Barr, from any computer, cloud server or other data collecting or disseminating sources, 

including but not limited to, all attachments to emails and cloud server devices, and to remove 

such documents from the internet and any web site or servers over which they have control,” 

(3) The Times’s counsel and the defendants to “use best efforts to retrieve copies of the legal 

memoranda prepared by Project Veritas’ counsel, Benjamin Barr, provided to third parties,” and 

(4) The Times to “file with the court within ten (10) days of service with notice of entry of this 

order an affidavit/affirmation confirming its compliance hereto,” are hereby stayed pending final 

resolution of this Appeal; and it is further 

ORDERED that service of a copy of this order to show cause and the papers upon which 

it was made upon counsel for Plaintiff-Respondent by personal delivery, office delivery, 
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overnight delivery service, or email on or before _____________ ____, 20___, shall be deemed 

sufficient service thereof. 

Dated: Brooklyn, New York 
_____________ ____, 20___ 

     ________________________________________ 
Associate Justice 
Appellate Division, Second Department 
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Defendant-Appellant The New York Times Company (“The Times”) respectfully 

submits this memorandum of law in support of the Order to Show Cause by which it seeks, 

pursuant to CPLR 5518, a modification or limitation of the lower court’s Decision & Order dated 

December 23, 2021 (the “Decision”), or, in the alternative, pursuant to CPLR 5519(c) and the 

Court’s inherent authority, a stay of that Decision’s effect pending the outcome of this appeal.1  

The Decision imposes an unconstitutional prior restraint on The Times’s publication of 

newsworthy information.  It further requires The Times to relinquish possession of certain legal 

memoranda unrelated to this action belonging to Plaintiff-Appellant Project Veritas (“Project 

Veritas”)—materials received by The Times in the course of newsgathering by its reporters—and 

to disclose information about its newsgathering process.  The Times separately seeks an interim 

stay, pursuant to CPLR 5519(c) and the Court’s inherent authority, of the portions of the 

Decision that require it to “immediately turn over to the plaintiff Project Veritas’ counsel all 

physical copies of the subject legal memoranda,” to “immediately delete/destroy copies of the 

legal memoranda” in electronic form, to “use best efforts to retrieve copies of the legal 

memoranda . . . from third parties,” and to certify by January 6, 2022 that it has taken those steps 

on pain of non-monetary and monetary penalties, as The Times will otherwise be denied 

effective relief.  The Times has noticed this interlocutory appeal as of right pursuant to 

CPLR 5701(a)(2)(i) and 5701(a)(2)(v) and, in the alternative, seeks leave to appeal pursuant to 

CPLR 5701(c).   

                                              
1 The Times does not seek to alter or stay the provision of the Decision granting leave for the 
filing of a brief amicus curiae. 
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INTRODUCTION 

In this application, The Times seeks to modify an extraordinary Decision & Order 

entered by the Supreme Court, Westchester County, on December 24, 20212 in a defamation 

action brought by Project Veritas.  In the course of its newsgathering about the current FBI 

investigation into Project Veritas’s role in the theft of a diary belonging to President Biden’s 

daughter, Times reporters received certain legal memoranda provided by a lawyer to Project 

Veritas more than three years ago  (the “Memoranda”).  The Memoranda were obtained by 

journalists entirely outside the discovery process in this or any other litigation and have nothing 

to do with the underlying defamation claim in this action.  The Decision prevents The Times 

from possessing or disseminating the contents of the Memoranda based solely on unfounded 

speculation that The Times improperly acquired them.  The Decision both imposes a patently 

unconstitutional prior restraint on speech and also goes well beyond the scope of the trial court’s 

discretion to manage discovery under CPLR 3103(c), including because the Memoranda were 

not obtained through disclosure in this or any action.  

A prior restraint is “the most serious and the least tolerable infringement on First 

Amendment rights.”  Neb. Press Ass’n v. Stuart, 427 U.S. 539, 562 (1976).  Indeed, the Times 

was last subject to a prior restraint against news reporting more than 50 years ago, in the 

Pentagon Papers case—in which the Supreme Court ultimately vindicated the newspaper’s right 

to possess and publish otherwise secret national security documents.   

Emergency relief is needed because the constitutional violation is ongoing.  As the 

Supreme Court has instructed, “even a short-lived ‘gag’ order in a case of widespread concern to 

                                              
2 The Order apparently was signed on December 23, 2021, but did not appear on the docket until 
the afternoon of December 24.  The Decision was re-entered as corrected on December 27, 2021. 
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the community constitutes a substantial prior restraint and causes irreparable injury to First 

Amendment interests as long as it remains in effect.”  Capital Cities Media, Inc. v. Toole, 463 

U.S. 1303, 1304 (1983).  The trial court has already gagged The Times for over a month, first 

under an order to show cause and now under the Decision from which The Times here appeals.  

This unconstitutional prior restraint should be vacated or, at a minimum, stayed pending the 

resolution of this appeal, so that The Times can continue to report to the public on the activities 

of Project Veritas unencumbered by restrictions that apply to no other news organization in the 

world. 

The need for this Court’s intervention is particularly urgent with respect to the portions of 

the Decision that direct The Times to “immediately” turn over all physical copies of the 

Memoranda to Project Veritas, to destroy all electronic copies, and to seek to recover copies 

from other third parties.  These actions, once taken, will be impossible to undo even if this Court 

subsequently grants The Times’s appeal in full, and thus will in the most literal sense irreparably 

harm The Times’s ability to research and report to the public on Project Veritas.  The Times is 

required to certify its compliance with these provisions of the Decision by no later than January 

6, on pain of possible default in the underlying defamation litigation and/or substantial financial 

penalties.  In order to preserve the status quo, an interim stay of those portions of the Decision 

should be granted during briefing on this application. 

FACTUAL BACKGROUND 

A. The Defamation Action 

Project Veritas is a non-profit corporation that works with what it calls a “band of 

‘guerilla journalists.’”  Compl. (Affirmation of Jay Ward Brown, dated December 27, 2021 

(“Brown Aff.”), Ex. 3) ¶¶ 24, 36.  Its “signature style” is to use undercover operatives to make 
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audio and video recordings of people who do not know they are being taped.  Id. ¶¶ 4, 38.  Its 

newsgathering tactics have invited frequent press attention and public controversy.3 

Project Veritas filed the underlying defamation action against The Times and two of its 

journalists on October 30, 2020, based on articles published by The Times about a video 

produced in September 2020 by Project Veritas about Congresswoman Ilhan Omar (the “Ilhan 

Omar Video”).  The Ilhan Omar Video claimed that the congresswoman and her campaign were 

connected to a “ballot harvesting” scheme in Minneapolis.  Id. ¶¶ 5-9, 42-64.  Project Veritas 

alleges that The Times defamed it by characterizing certain of its claims in the Ilhan Omar Video 

as “deceptive” and by stating that the Video relied on unidentified sources and contained “no 

verifiable evidence that representative Ilhan Omar’s campaign had collected ballots illegally.”  

Id. ¶¶ 77-79, 150-152, 186, 216, 276.  Notably, the focus of the articles is not on Project 

Veritas’s newsgathering tactics, and they do not address tactics that are the subject of the 

                                              
3 See, e.g., Shawn Boburg, Aaron C. Davis & Alice Crites, A woman approached The Post with 
dramatic—and false—tale about Roy Moore.  She appears to be part of undercover sting 
operation, THE WASHINGTON POST (Nov. 27, 2017), 
https://www.washingtonpost.com/investigations/a-woman-approached-the-post-with-dramatic--

and-false--tale-about-roy-moore-sje-appears-to-be-part-of-undercover-sting-
operation/2017/11/27/0c2e335a-cfb6-11e7-9d3a-bcbe2af58c3a_story.html (Affirmation of Joel 
Kurtzberg, dated November 22, 2021 (“Kurtzberg Aff.”) (Brown Aff. Ex. 8), Ex. 2) (reporting 
on efforts by a likely Project Veritas operative to deceive the Washington Post); Rick Ungar, 

James O’Keefe Pays $100,000 To ACORN Employee He Smeared—Conservative Media Yawns, 
FORBES (Mar. 8, 2013), https://www.forbes.com/sites/rickungar/2013/03/08/james-okeefe-pays-
100000-to-acorn-employee-he-smeared-conservative-media-yawns/?sh=46b4e63514bd ) 
(Kurtzberg Aff. (Brown Aff. Ex. 8) Ex. 7) (reporting on Project Veritas’s founder and associate 

posing as a pimp and prostitute and surreptitiously recording an encounter with an employee of a 
voter registration organization); Mark Memmott, Details Emerge About Arrest In Senator’s 
Office Phone Tampering, NPR (Jan. 27, 2010), https://www.npr.org/sections/thetwo-
way/2010/01/okeefe_landrieu_acorn_telephon.html (Kurtzberg Aff. (Brown Aff. Ex. 8) Ex. 8) 

(reporting on Project Veritas’s founder and associates posing as telephone repairmen to infiltrate 
a Senator’s office). 

https://www.washingtonpost.com/investigations/a-woman-approached-the-post-with-dramatic--and-false--tale-about-roy-moore-sje-appears-to-be-part-of-undercover-sting-operation/2017/11/27/0c2e335a-cfb6-11e7-9d3a-bcbe2af58c3a_story.html
https://www.washingtonpost.com/investigations/a-woman-approached-the-post-with-dramatic--and-false--tale-about-roy-moore-sje-appears-to-be-part-of-undercover-sting-operation/2017/11/27/0c2e335a-cfb6-11e7-9d3a-bcbe2af58c3a_story.html
https://www.washingtonpost.com/investigations/a-woman-approached-the-post-with-dramatic--and-false--tale-about-roy-moore-sje-appears-to-be-part-of-undercover-sting-operation/2017/11/27/0c2e335a-cfb6-11e7-9d3a-bcbe2af58c3a_story.html
https://www.forbes.com/sites/rickungar/2013/03/08/james-okeefe-pays-100000-to-acorn-employee-he-smeared-conservative-media-yawns/?sh=46b4e63514bd
https://www.forbes.com/sites/rickungar/2013/03/08/james-okeefe-pays-100000-to-acorn-employee-he-smeared-conservative-media-yawns/?sh=46b4e63514bd
https://www.npr.org/sections/thetwo-way/2010/01/okeefe_landrieu_acorn_telephon.html
https://www.npr.org/sections/thetwo-way/2010/01/okeefe_landrieu_acorn_telephon.html
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Memoranda.  Rather, the articles analyze the content of the Ilhan Omar Video and the way that 

information was presented to viewers. 

On December 18, 2020, The Times moved to dismiss the defamation action on multiple 

grounds, including pursuant to New York’s recently amended anti-SLAPP statute, 

CPLR 3211(g).  Brown Aff. ¶ 6.  The lower court denied the motion, and The Times filed a 

notice of appeal on April 8, 2021.  Id.  That appeal is fully briefed and is currently pending 

before this Court at Docket No. 2021-02719. 

B. The Discovery Stays  

No disclosure has taken place in this action.  Discovery was automatically stayed 

pursuant to CPLR 3214(b) when The Times filed its motion to dismiss.  When the motion to 

dismiss was denied, The Times applied to this Court for a stay of discovery pending the 

disposition of its appeal, which was granted on October 27, 2021.  Brown Aff. ¶ 7.  As a result, 

neither side has served or responded to any document requests, interrogatories, requests for 

admission, notices of deposition, third-party subpoenas, or any other disclosure device.  

C. The New York Times’s November 11, 2021 Article 

On November 11, 2021, The Times published an article titled Project Veritas and the 

Line Between Journalism and Political Spying (the “November 11 Article”),4 which examines 

Project Veritas’s newsgathering tactics in light of Memoranda prepared by an attorney for 

Project Veritas that were given to reporters for The Times.  The November 11 Article reports 

that Project Veritas sought advice regarding the legality of a number of potential information-

                                              
4 Adam Goldman & Mark Mazetti, Project Veritas and the Line Between Journalism and 
Political Spying, THE NEW YORK TIMES (Nov. 11, 2021), 

https://www.nytimes.com/2021/11/11/us/politics/project-veritas-journalism-political-spying.html 
(Kurtzberg Aff. (Brown Aff. Ex. 8) Ex. 1). 

https://www.nytimes.com/2021/11/11/us/politics/project-veritas-journalism-political-spying.html
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gathering methods.  As has already been publicly reported, one memorandum concerned whether 

the surreptitious recording of FBI and Justice Department employees by Project Veritas would 

violate the Espionage Act.  Kurtzberg Aff. (Brown Aff. Ex. 8) Ex. 1 at 1.  Another 

memorandum, from February 2018, discussed whether it would be legal for Project Veritas to 

use the dating app Tinder to have its operatives meet government employees with national 

security clearances.  Id. at 1-2.  A third memorandum addressed the potential legality of having 

Project Veritas operatives present false identities to Secret Service agents.  Id. at 2.  

The Memoranda described in the November 11 Article have nothing to do with the 

claims or defenses in this defamation action.5  The authors of the November 11 Article are not 

defendants in this action and did not write any of the articles that gave rise to Project Veritas’s 

defamation claims.  See Compl. (Brown Aff. Ex. 3) Exs. D-H.  All of the Memoranda are dated 

from well before The Times published its first article on the Ilhan Omar Video, and they do not 

discuss Ilhan Omar, alleged voter fraud, ballot harvesting, defamation law, or the Ilhan Omar 

Video.  The Memoranda instead concern newsgathering techniques that do not appear remotely 

related to those employed by Project Veritas in preparing the Ilhan Omar Video.  Moreover, The 

Times received the Memoranda through newsgathering efforts that were completely outside of 

the litigation process in this action—a fact that Project Veritas does not and cannot dispute, given 

that no discovery has taken place in this defamation action.  Indeed, Project Veritas has 

presented no evidence at all regarding the circumstances of The Times’s acquisition of the 

Memoranda.  Nor has The Times, for reasons of preserving the reporter’s privilege applicable to 

its newsgathering. 

                                              
5 In keeping with sound journalistic practice, the November 11 Article discloses the existence of 

this pending lawsuit by Project Veritas against The Times.  Kurtzberg Aff. (Brown Aff. Ex. 8) 
Ex. 1 at 2. 
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D. The Order to Show Cause  

On November 17, 2021, Project Veritas filed a request for an order to show cause in the 

trial court, arguing that The Times had improperly acquired the Memoranda and seeking, among 

other things, to prevent The Times from further reporting on them.  Brown Aff. ¶ 8.  The 

following day, The Times filed a letter requesting an opportunity to be heard before the court 

decided whether to impose the prior restraint sought by Project Veritas.  Id. ¶ 10 & Ex. 5.  

Nevertheless, without providing The Times that opportunity, the trial court entered the order to 

show cause.  Id. ¶ 11 & Ex. 6.  As interim relief pending resolution of the order to show cause, 

the trial court directed that The Times and its counsel “immediately sequester, protect, and 

refrain from further disseminating or publishing any of Plaintiff Project Veritas’ privileged 

materials” in their possession and “cease further efforts to solicit or acquire Plaintiff Project 

Veritas’ attorney-client privileged materials” (the “Interim Order”).  Id. 

The Times promptly filed an application under CPLR 5704 requesting that this Court 

review and vacate the Interim Order as an unconstitutional prior restraint.  Id. ¶  12.  On 

November 19, 2021, the application was denied by the Honorable Leonard B. Austin in a one-

sentence order.  Id. Ex. 7.   

In the nearly six weeks since the Interim Order was initially entered, The Times has fully 

complied, despite its good-faith belief that the order violates its rights under both the First 

Amendment and the New York Constitution.   

E. The Trial Court’s December 24 Decision & Order 

On November 23, 2021, five days after entering the Interim Order, the trial court held a 

hearing on the order to show cause.  The Times filed an opposition brief the day before the 

hearing, id. Ex. 11, Project Veritas filed a reply brief on December 1, 2021, id. ¶ 15, and The 

Times filed a sur-reply on December 3, 2021, id.  On December 14, 2021, the trial court entered 
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an amended interim order that clarified the scope of the interim relief granted, but largely left in 

place the prior restraint against The Times.  Id. Ex. 10.    

The lower court initially entered the Decision & Order that is subject of the present 

application on December 24, 2021, and entered it as corrected on December 27, 2021.  Id. Ex. 1.  

The Decision grants Project Veritas’s motion in part and directs, among other things, that The 

Times: 

 “immediately turn over” to Project Veritas’s counsel “all physical copies of the 

subject legal memoranda”;  

 “immediately delete/destroy” all electronic copies of the Memoranda; 

 “use best efforts to retrieve copies” of the Memoranda “provided to third parties”; 

 file within ten days of service of the notice of entry of the Decision “an 

affidavit/affirmation confirming its compliance” and providing detailed information 

about the destruction of copies of the Memoranda, “including emails and attachments 

thereo”; and 

 not “show[], transmit[], or disseminate[]” the Memoranda “in any manner to any 

persons absent written order of” the court. 

Id. at 27-28.  The Decision also provides that if The Times fails to comply as directed, Project 

Veritas shall file an “affirmation/affirmation of noncompliance” and “seek any relief related 

thereto, including preclusion, striking of pleadings, and costs and/or sanctions.”  Id. at 28.   

 The Times filed and served a notice of entry of the corrected Decision, including a copy 

of the Decision itself, on December 27, 2021, and filed its Notice of Appeal from the Decision 

on the same day.  The Times now seeks emergency interim and permanent relief from the 

Decision in this Court.  
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ARGUMENT 

I. THIS COURT SHOULD STAY THE PORTIONS OF THE LOWER  

COURT’S DECISION REQUIRING “IMMEDIATE” ACTION BY  

THE TIMES TO PRESERVE THE STATUS QUO ANTE 

As discussed in detail below, the lower court’s Decision as a whole is an unconstitutional 

prior restraint that should be vacated.  However, several portions of the Decision impose an even 

more pressing and, if allowed to stand during appeal, irremediable injury on The Times, in that 

they require it to “immediately turn over to the plaintiff Project Veritas’ counsel all physical 

copies of the subject legal memoranda,” to “immediately delete/destroy copies of the legal 

memoranda” in electronic form, and to seek recovery of copies of the Memoranda from others.  

See Decision (Brown Aff. Ex. 1) at 27.  A separate portion of the Decision requires The Times to 

file an affidavit “confirming its compliance hereto” within ten days of service of the notice of 

entry, i.e., by January 6, 2022.  Id.  Without a stay of these provisions for the pendency of this 

Court’s consideration of this Order to Show Cause and, if other portions of this motion are 

denied, this appeal as whole, the remainder of this appeal will be rendered academic. 

This Court has the power pursuant to CPLR 5519(c) to stay enforcement of all or part of 

an “order appealed from pending an appeal or determination on a motion for permission to 

appeal.”  Such a stay is at the discretion of the Court.  See Schwartz v. NYC Hous. Auth., 219 

A.D.2d 47, 48 (2d Dep’t 1996); Grisi v. Shainswit, 119 A.D.2d 418, 421 (1st Dep’t 1986).  In 

addition to this statutory authority, courts retain “inherent authority to grant a discretionary stay 

of the proceeding pending appeal,” including if the party seeking the stay would “suffer hardship 

if this court does not grant a stay” and the party opposing the stay “will not suffer undue 

prejudice because of the stay.”  Tax Equity Now NY v. City of N.Y., 173 A.D.3d 464, 465 (1st 

Dep’t 2019), affirming 2018 N.Y. Misc. LEXIS 5727, at *6-8 (Sup. Ct. N.Y. Cnty. Nov. 30, 
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2018).  Courts may exercise their “broad discretion” to grant stays “as justice require[s].”  Case 

Capital Corp. v. Morgan Invest., Inc., 154 A.D.2d 501, 501 (2d Dep’t 1989). 

A. The Times’s Appeal Has Merit and Is Not Interposed for Delay. 

The first factor relevant to whether the Court should exercise its discretion and grant a 

stay pending appeal is whether there potentially is merit to The Times’s arguments on appeal.  

See Emigrant Mission Comm. of German Evangelical Lutheran Synod v. Brooklyn Elevated R. 

Co., 40 A.D. 611, 625 (2d Dep’t 1899) (affirming stay, noting it would be “different” if “it 

clearly appeared that there was no merit in the appeal” or “that it was taken purely for delay”); In 

re Terrence K, 135 A.D.2d 857 (2d Dep’t 1987) (same); Wilkinson v. Sukiennik, 120 A.D.2d 

989, 989 (4th Dep’t 1986) (finding where an appeal “may have merit,” a stay of an order pending 

an appeal should be granted).   

As set forth more fully below, the lower court erred in several different respects in 

rendering its Decision.  First and most fundamentally, the Decision acts as a prior restraint.  The 

federal and New York State Constitutions impose an extremely heavy burden on litigants 

seeking to bar the media from publishing news, and Project Veritas did not come close to 

meeting this standard.  Second, the lower court purported to be acting pursuant to authority 

granted pursuant to CPLR 3103, but Project Veritas conceded that the Memoranda at issue were 

not obtained in the discovery process.  CPLR 3103 does not and cannot allow a party suing a 

newspaper over one set of articles to ask a judge to act as a sort of supervising editor and control 

the newspaper’s ability to investigate other, unrelated stories.  Third, even if CPLR 3103 did 

apply, Project Veritas offered no evidence that the documents were “improperly or irregularly 

obtained,” as opposed to being obtained through normal newsgathering processes unrelated to 

the conduct of this litigation.  
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Accordingly, this appeal at the very least “may have merit.”  Wilkinson, 120 A.D.2d at 

989.  This factor therefore weighs in favor of the Court granting the requested stay.  And The 

Times is not in any way seeking to delay.  Indeed, it wishes to have the Decision dissolved as 

quickly as possible, as demonstrated by its filing this appeal and motion some 72 hours after the 

Decision was issued, a period that included two weekend days, one of which was Christmas Day.  

Moreover, The Times will promptly perfect its appeal and file its opening merits brief well in 

advance of the applicable deadlines in order to expedite resolution of the issues presented. 

B. Project Veritas Will Not Be Prejudiced by 

a Temporary Stay of These Provisions. 

Second, in determining whether to exercise its discretion to grant the requested stay, this 

Court properly considers “any prejudice that a stay may cause to the party opposing it.”  Chan v. 

Zoullas, 2012 N.Y. Misc. LEXIS 64, at *7 (Sup. Ct. N.Y. Cnty. Jan. 10, 2012).  Here, however, 

it is Project Veritas’s burden to demonstrate that prejudice would result from the grant of a stay.  

See De Siervi v. Liverzani, 136 A.D.2d 527, 529 (2d Dep’t 1988) (recognizing that the party 

opposing the application for a stay has a burden to show it will be prejudiced if the stay is 

issued).  

No such prejudice will befall Project Veritas here.  The Times is seeking an immediate 

stay pending resolution of the Order to Show Cause only of the portions of the Decision that 

would require it to return or destroy copies of the Memoranda and certify its compliance.  Such a 

stay would preserve the status quo ante pending resolution of the Order to Show Cause and/or 

appeal.  While The Times believes the prior restraint on its news reporting is unconstitutional, it 

has not violated that bar since the lower court first imposed it in the form of a temporary 

restraining order on November 18, 2021.  Moreover, because this Court has issued a separate 

order staying discovery in this case while The Times’s appeal of the denial of its anti-SLAPP 
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motion is pending, a brief stay of enforcement of these provisions can have no impact on the 

discovery process. 

C. The Times Would Be Prejudiced By Denial of the Stay. 

The third consideration is the prejudice The Times would suffer in the absence of a stay.  

Indeed, even if Project Veritas could demonstrate some prejudice from a stay (which it cannot), 

courts still grant stays where the opposing party’s prejudice “is not as severe as [that the moving 

party] would suffer without a stay.”  Britt v. Int’l Bus. Servs., 255 A.D.2d 143, 144 (1st Dep’t 

1998).  Here, the prejudice to The Times is plain. 

If The Times is required to destroy and return its copies of the Memoranda 

“immediately” and affirm its compliance by early January, its appeal from these provision of the 

order will effectively have no meaning.  Specifically, even if, as The Times believes is required 

here, this Court subsequently lifts the prior restraint and allows The Times to continue reporting 

on the legal memoranda, its journalists would be unable to consult the documents themselves and 

therefore would effectively be barred from any meaningful reporting about them.  If it failed to 

comply, The Times would face contempt sanctions.  The Decision is ambiguous about whether 

The Times truly must act “immediately” to return or destroy the Memoranda, or whether it has 

until January 6 to do so, which further heightens the urgency of this stay application.  See 

Decision (Brown. Aff. Ex. 1 at 27). 

Courts repeatedly have recognized that staying a proceeding or an order therein is 

appropriate when, without a stay, the relief sought on appeal will be mooted.  See Suffolk Cnty. 

Ethics Comm’n v. Neppell, 2003 WL 26086904, at *1 (N.Y. Sup. Ct. Suffolk Cnty. Jan. 30, 

2003) (granting “stay pending appeal pursuant to CPLR 5519(c)” because “[u]nless a stay is 

granted, the appeal will be rendered moot by virtue of the fact that defendant will be forced to 

file the financial disclosure statement prior to the appeal” regarding whether disclosure of the 
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statement is required is determined), aff’d, 307 A.D.2d 961 (2d Dep’t 2003); Ctr. for Nat’l Sec. 

Studies v. DOJ, 217 F. Supp. 2d 58, 58-59 (D.D.C. 2002) (finding stay appropriate where district 

court had “ordered the Government to produce a list of the identities of all individuals detained 

in connection with the investigation of the September 11, 2001 terrorist attacks, and a list of the 

identities of their attorneys” in part because “disclosure of the names of the detainees and their 

lawyers would effectively moot any appeal”); aff’d, 331 F.3d 918 (D.C. Cir. 2003); Neff v. Penn. 

R. Co., 173 F.2d 931, 933 (3d Cir. 1949) (finding that once privileged material is produced after 

an objection has been overruled, the question of correctness of the ruling is moot on appeal).   

Therefore, while this Court considers the broader merits of the lower court’s Decision 

granting a prior restraint, it should at the very least stay those provisions of the Decision that 

would require The Times to act to its detriment by January 6 in ways that literally cannot 

thereafter be remedied if it prevails on appeal.  

II. THIS COURT SHOULD VACATE THE LOWER COURT’S PRIOR RESTRAINT 

 Beyond The Times’s need for immediate relief with respect to the provisions discussed 

above, the lower court’s Decision imposes a prior restraint on publication by The Times that 

violates both the First Amendment to the United States Constitution and Article I, Section 8 of 

the New York State Constitution.  This Court should act at once to lift the restraint, because each 

day The Times is prevented from publishing causes “irreparable injury.”  Capital Cities Media, 

463 U.S. at 1304; see also Nebraska Press, 423 U.S. at 1329 (Blackmun, J., in chambers) 

(“Where . . . a direct prior restraint is imposed upon the reporting of news by the media, each 

passing day may constitute a separate and cognizable infringement of the First Amendment.”); 

N.Y. Times Co. v. United States, 403 U.S. 713, 715 (1971) (Black, J., concurring) (“every 

moment’s continuance of the injunctions against these newspapers amounts to a flagrant, 

indefensible, and continuing violation of the First Amendment”); Time Sq. Books, Inc. v. City of 
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Rochester, 223 A.D.2d 270, 278 (4th Dep’t 1996) (“Infringement of the constitutionally 

guaranteed right of free expression, for even minimal periods of time, unquestionably constitutes 

irreparable injury”). 

This Court has the power to “grant, modify or limit a preliminary injunction or temporary 

restraining order pending an appeal or determination of a motion for permission to appeal” 

pursuant to CPLR 5518.  Among other things, it is proper to vacate an injunction where its 

proponent failed to show a likelihood of success on the merits, see Humane Soc’y of U.S. v. Cnty. 

of Monroe, 192 A.D.2d 1139 (4th Dep’t 1993), or failed to show irreparable injury, see State of 

Israel v. St. Martin's Press, Inc., 166 A.D.2d 251, 251 (1st Dep’t 1990), or because such an 

injunction was ineffective, id.  While orders imposing prior restraints are hardly routine, courts 

in this state have not hesitated to vacate them pursuant to this provision.  See, e.g., Porco v. 

Lifetime Entm’t Servs., LLC, 116 A.D.3d 1264, 1265 n.1 (3d Dep’t 2014) (temporary restraining 

order preventing televising of movie vacated pending outcome of appeal of order); State of 

Israel, 166 A.D.2d at 251 (vacating temporary restraining order preventing publication of book).  

 This Court should vacate the Decision at this stage, without waiting for full briefing on 

the merits of the appeal, because it is flawed in at least three separate ways: (1) it acts as a 

presumptively unconstitutional prior restraint, (2) the Memoranda were in no way connected 

with the discovery process, and thus CPLR 3103 had no application here, and (3) even if 

CPLR 3103 did apply, Project Veritas failed demonstrate that the Memoranda were improperly 

or irregularly acquired. 

A. The Decision Imposes an Unconstitutional Prior Restraint on Speech. 

The Decision, which at its core commands that “the attorney-client memoranda that are 

the subject of this order shall not be shown, transmitted, or disseminated in any manner to any 

persons absent written order of this Court,” Decision (Brown Aff. Ex. 1) at 28, is a classic prior 
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restraint on speech, as it forbids speech based on its content in advance of its actual expression.  

Ash v. Bd. of Managers of 155 Condo., 44 A.D.3d 324, 325 (1st Dep’t 2007) (defining prior 

restraint).  A prior restraint is “one of the most extraordinary remedies known to our 

jurisprudence.”  Neb. Press Ass’n, 427 U.S. at 562.  Indeed, “the First Amendment erects a 

virtually insurmountable barrier” against the issuance of just the sort of prior restraint on a media 

organization that the lower court has here imposed.  Miami Herald Pub. Co., Div. of Knight 

Newspapers, Inc. v. Tornillo, 418 U.S. 241, 259 (1974) (White, J., concurring).  The Supreme 

Court has limited the imposition of prior restraints to “exceptional cases,” such as “the 

publication of the sailing dates of transports or the number and location of troops” in a time of 

war.  Near v. Minnesota, 283 U.S. 697, 716 (1931); see also, e.g., N.Y. Times Co. v. United 

States, 403 U.S. 713, 726 (1971) (Brennan, J., concurring) (suggesting that “suppression of 

information that would set in motion a nuclear holocaust” could be justified).  Even the 

possibility that a news organization’s disclosures may lead to criminal or civil sanctions after 

publication does not justify a prior restraint.  Id. at 733 (White, J., concurring); CBS Inc. v. 

Davis, 510 U.S. 1315 (1994) (Blackmun, J., in chambers).  In the rare case in which a prior 

restraint potentially could be justified, before an order barring speech can be imposed, the court 

must both consider alternatives and “assess the probable efficacy of prior restraint on 

publication” in preventing the great harm that would otherwise result.  See Neb. Press Ass’n, 427 

U.S. at 563, 565.  Other alternatives to prior restraint “must be explored and ultimately rejected 

as inadequate—individually and in combination,” before injunctive relief may be imposed.  In re 

Dow Jones & Co., 842 F.2d 603, 611 (2d Cir. 1988).  In particular, “subsequent civil or criminal 

proceedings, rather than prior restraints, ordinarily are the appropriate sanction for calculated 

defamation or other misdeeds in the First Amendment context.”  Davis, 510 U.S. at 1318.  
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New York has “its own exceptional history and rich tradition” of a free press, Immuno 

AG v. Moor-Jankowski, 77 N.Y.2d 235, 250 (1991), and the scope of protection provided by 

Article I, Section 8 of the “New York Constitution is often broader than the minimum required 

by the Federal Constitution,” id. at 249 (internal quotation marks omitted).  See also O’Neill v. 

Oakgrove Constr., Inc., 71 N.Y.2d 521, 529 (1988) (explaining that “the consistent tradition in 

this State of providing the broadest possible protection to the sensitive role of gathering and 

disseminating news of public events . . . call[s] for particular vigilance by the courts of this State 

in safeguarding the free press against undue interference”).  Accordingly, New York courts apply 

an even more demanding standard for prior restraints than the federal courts, requiring “a 

showing on the record that such expression will immediately and irreparably create public 

injury.”  People ex rel. Arcara v. Cloud Books, Inc., 68 N.Y.2d 553, 558 (1986) (emphasis 

added); see also, e.g., Porco, 116 A.D.3d at 1266 (rejecting request to enjoin broadcast because 

any harm it might cause “would be limited to plaintiff alone” and “would not create the type of 

imminent and irreversible injury to the public that would warrant the extraordinary remedy of 

prior restraint”); Madole v. Barnes, 20 N.Y.2d 169, 175 (1967) (prior restraints barred “unless it 

is demonstrable on a record that such expression will immediately and irreparably create injury 

to the public weal”). 

The lower court, while acknowledging the exacting standards to which prior restraints are 

subjected, Decision (Brown Aff. Ex. 1) at 15-16, erred in its application of them in at least three 

separate ways.  First, the court suggested that the heavy presumption against prior restraints does 

not apply unless the speech sought to be restricted is about a matter of public concern, id. at 17-

25, a proposition that finds no support in the jurisprudence.  While many prior restraint cases 

understandably arise in the context of matters of public concern, the cases are clear that “[a]ny 
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prior restraint on expression comes to this Court with a ‘heavy presumption’ against its 

constitutional validity.”  Org. for a Better Austin v. Keefe, 402 U.S. 415, 419 (1971) (emphasis 

added).  

Second, the lower court compounded the error by concluding that the Memoranda do not 

relate to a matter of public concern.  Decision (Brown Aff. Ex. 1) at 23.  Specifically, it found 

that “[a] client seeking advice from its counsel simply cannot be the subject of general interest 

and of value and concern to the public.  It is not the public’s business to be privy to the legal 

advice that this plaintiff or any other client receives from its counsel.”  Id. at 24.   

As New York’s Court of Appeals has made clear, “[d]etermining what editorial content is 

of legitimate public interest and concern is a function for editors,” and generally not for courts.  

Gaeta v. N.Y. News, Inc., 62 N.Y.2d 340, 349 (1984).  “The press, acting responsibly, and not the 

courts must make the ad hoc decisions as to what are matters of genuine public concern, and 

while subject to review, editorial judgments as to news content will not be second-guessed so 

long as they are sustainable.”  Id.   

Courts in this state repeatedly have found that even deeply personal events are matters of 

public concern when they are emblematic of larger issues or trends, or involve important public 

figures.  For example, the Court of Appeals found that articles regarding the divorce of an actress 

addressed matters of public concern, because they “portrayed [the actress’s] alleged 

victimization by her financial as well as marital partner to the point of economic and career 

ruination.  It is this episode of human interest that reflected a matter of genuine social concern.”  

Huggins v. Moore, 94 N.Y.2d 296, 305 (1999) (noting “the deference to editorial judgment our 

decisions require”).  Similarly, in Cottom v. Meredith Corp., 65 A.D.2d 165 (4th Dep’t 1978), 

the court found that a report about a “private legal dispute between a landlord and his tenants,” 
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though a “story of one isolated family . . . was a story symptomatic of the larger problem” about 

the health and safety of the elderly, id. at 170-71.   

Here, Project Veritas’s surreptitious tactics have been the subject of widespread public 

interest and litigation.  See, e.g., supra n.3; Second Amended Complaint and Demand for Trial, 

AFT Michigan v. Project Veritas, 17-cv-13292 (LVP-EAS) (E.D. Mich., July 19, 2018), ECF 

No. 72 (asserting claims involving a Project Veritas operation against the American Federation 

of Teachers); Complaint, Democracy Partners, LLC v. Project Veritas Action Fund , 17-cv-1047 

(PLF) (D.D.C. June 1, 2017), ECF No. 1 (asserting claims relating to a Project Veritas operation 

against a political consulting firm).  Beyond this, Project Veritas is a non-profit corporation, see 

Compl. (Brown. Aff. Ex. 3) ¶ 24, and there is a “significant public interest in the management 

and affairs of not-for-profit corporations.”  People v. Grasso, 54 A.D.3d 180, 191 (1st Dep’t 

2008).6 

Third, Project Veritas did not establish, and the lower court did not find, that The 

Times’s future publication of information related to the Memoranda would “immediately and 

irreparably create public injury.”  Porco, 116 A.D.3d at 1266.  The Court instead found that the 

“attorney-client relationship between Benjamin Barr and Project Veritas has been undermined,” 

Decision (Brown Aff. Ex. 1) at 7, and that The Times purportedly has “gained strategic 

advantage in the litigation with the knowledge it gained from the memoranda,” id. at 8.  First, 

                                              
6  In holding that the subjects of the Memoranda are not matters of public concern, the lower 
court relied heavily on cases addressing the First Amendment rights of government employees.  
See Decision at 20-22 (citing San Diego v. Roe, 543 U.S. 77 (2004); Connick v. Myers, 461 U.S. 

138 (1983); Lewis v. Cowen, 165 F.3d 154 (2d Cir. 1999); Rutherford v. Katonah-Lewisboro 
Sch. Dist., 670 F. Supp. 2d 230 (S.D.N.Y. 2009); Santer v. Bd. of Educ. of E. Meadow Union 
Free Sch. Dist., 23 N.Y.3d 251 (2014)).  Those cases have little relevance to the prior restraint 
against The Times, as the government “may impose restraints on the job-related speech of public 

employees that would be plainly unconstitutional if applied to the public at large.”  United States 
v. Nat’l Treasury Employees Union, 513 U.S. 454, 465 (1995).  
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this is all completely speculative, and thus an improper ground for a prior restraint in any event.  

See Neb. Press Ass’n, 427 U.S. at 563 (rejecting potential impact of publicity on prospective 

jurors as basis for restraint, as it “was of necessity speculative, dealing as he was with factors 

unknown and unknowable”); N.Y. Times Co., 403 U.S. at 726-27 (Brennan, J., concurring) 

(“[O]nly governmental allegation and proof that publication must inevitably, directly, and 

immediately cause the occurrence of an event kindred to imperiling the safety of a transport 

already at sea can support even the issuance of an interim restraining order.  In no event may 

mere conclusions be sufficient . . . .”).  

Second, all of these purported harms would already have occurred and are not redressed 

by the prior restraint or the destruction of newsgathering information.  See State of Israel, 166 

A.D.2d at 251 (rejecting prior restraint where book had already been distributed to wholesalers 

and book reviewers and thus “any grant of injunctive relief in this case would be ineffective”); 

United States v. Bolton, 468 F. Supp. 3d 1, 6 (D.D.C. 2020) (declining to grant prior restraint 

where book had already been distributed around the world, even though its disclosure of 

classified information “may indeed have caused the country irreparable harm,” because “the 

damage is done”).  As the lower court acknowledged, the order issued here imposes “remedies 

that go beyond the typical discovery process.”  Decision (Brown Aff. Ex. 1) at 13.  If the concern 

is that The Times will attempt to obtain some sort of litigation advantage through its possession 

of the Memoranda—The Times already has represented that it will not use the Memoranda for 

any purpose in this litigation—then at most this Court could sustain only that portion of the 

Decision that prohibits The Times and its counsel from using the Memoranda or information 

obtained from them “in this action for any purposes whatsoever.”  Id. at 27.  The First 
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Amendment does not allow the imposition of a prior restraint where other remedies are available 

to address a demonstrated injury.   

For each of these reasons, the Decision is a prior restraint in violation of the United States 

and New York Constitutions.  

B. The Memoranda Are Beyond the Reach of CPLR 3103(c) 

Because They Were Obtained Through The Times’s 

Newsgathering Efforts and Not Through Discovery. 

The lower court issued the Decision pursuant to CPLR 3103(c), which provides: “If any 

disclosure under this article has been improperly or irregularly obtained so that a substantial right 

of a party is prejudiced, the court, on motion, may make an appropriate order, including an order 

that the information be suppressed.”  While this provision “confers broad discretion upon a court 

to fashion appropriate remedies to prevent the abuse of disclosure devices,” as this Court has 

held, it applies only to information obtained “in the course of any disclosure process under CPLR 

Article 31.”  People v. Saqline K., 164 A.D.3d 1368, 1369 (2d Dep’t 2018) (finding “no basis for 

the issuance of a protective order pursuant to CPLR 3103(c)” where document at issue was 

obtained outside of disclosure process); see also, e.g., Int’l Ass’n of Heat & Frost Insulators 

Local No. 26 Welfare Fund v. Hebert Indus. Insulation, Inc. , 234 A.D.2d 930, 930 (4th Dep’t 

1996) (holding that a request to inspect books and records was not “the equivalent of discovery,” 

and was therefore not “subject to a protective order under CPLR 3103,” because the requesting 

party had “an independent unqualified right to examine the books or records”).7  Here, as the 

                                              
7 Federal courts have reached the same conclusion with respect to the reach of the analogous 
Federal Rule of Civil Procedure 26(c).  See, e.g., Kirshner v. Uniden Corp. of Am., 842 F.2d 

1074, 1081 (9th Cir. 1988) (reversing protective order that required return of privileged 
documents obtained in a separate legal action because “a district court’s power to control 
discovery does not extend to material discovered in a separate action”); Schlaifer Nance & Co. v. 
Estate of Warhol, 742 F. Supp. 165, 166 (S.D.N.Y. 1990) (“Neither the Federal Rules of Civil 

Procedure nor courts’ inherent powers support an order prohibiting use of information innocently 
obtained from third parties without use of judicial process.”); Culinary Foods v. Raychem Corp., 



 

 21 

lower court acknowledged, there is no dispute that reporters for The Times received the 

Memoranda “outside of any discovery related to this action.”  Decision (Brown Aff. Ex. 1) at 9.  

CPLR 3103(c) therefore did not authorize the court to order The Times to relinquish possession 

over the Memoranda or refrain from publishing them.   

In the lower court, Project Veritas cited various cases in which courts applied CPLR 3103 

to materials obtained outside of discovery, but each of those cases involved materials directly 

relevant to the litigation at issue.  Here, the materials in question have absolutely nothing to do 

with the defamation claim that is the subject of this litigation.  As set out above, in its Complaint, 

Project Veritas alleges that The Times and its reporter defamed it in several articles discussing 

Project Veritas’s 2020 video concerning claims of ballot harvesting connected to 

Congresswoman Ilhan Omar.  None of the Memoranda are from 2020 or relate to the content of 

or the newsgathering techniques used to create the Ilhan Omar Video.  The controversy over the 

Ilhan Omar Video involves claims that the purported evidence was misleadingly presented in the 

video and does not support the conclusions Project Veritas draws.  It does not concern the 

newsgathering techniques Project Veritas used to obtain the raw footage or information.  

Therefore, The Times would not have reason or a basis to seek the Memoranda in discovery 

here.  

This conclusion is consistent with Seattle Times Co. v. Rhinehart, in which the Supreme 

Court recognized the crucial distinction between information and documents obtained through 

discovery and those “gained through means independent of the court’s processes.”  467 U.S. 20, 

                                              
153 F.R.D. 614, 615 (N.D. Ill. 1993) (“[M]aterial received by one of the parties prior to 
commencement of this action (and therefore before initiation of any discovery, as well as the 

request for protective orders under Fed. R. Civ. P. 26(c)) can not be made a legitimate part of the 
corpus of any protective order the court enters.”). 



 

 22 

28, 34 (1984).  Whereas a court’s interest in maintaining “the integrity of its discovery 

processes” justifies broad discretion to control discovery materials, protective orders that extend 

to materials obtained outside of discovery “implicate[] the First Amendment rights of the 

restricted party to” a much greater degree.  Id. at 28, 34.8  In upholding the protective order at 

issue in that case, the Court emphasized that the order was “limited to the context of pretrial civil 

discovery” and did “not restrict the dissemination of the information if gained from other  

sources.”  Id. at 37.9  Here, the Decision applies to materials The Times received wholly outside 

the discovery process and purports to govern its conduct outside of this case entirely.  Simply 

put, the Memoranda have nothing to do with the Ilhan Omar Video and were written years before 

The Times published the articles at issue in the underlying defamation action. The Times does 

                                              
8 Following Seattle Times, numerous courts have rejected restrictions on the use of materials 
obtained outside of discovery as prior restraints.  See, e.g., Bridge C.A.T. Scan Assocs. v. 

Technicare Corp., 710 F.2d 940, 945 (2d Cir. 1983) (holding that prohibition on disclosure of 
information obtained outside of discovery was a prior restraint); P&G v. Bankers Tr. Co., 78 
F.3d 219, 225 (6th Cir. 1996) (same); Grove Fresh Distribs. v. John Labatt Ltd., 888 F. Supp. 
1427, 1441 (N.D. Ill. 1995) (“Prohibiting the disclosure of information gained through means 

independent of the court’s processes would raise the specter of prior restraint.”). 

9 Contrary to the lower court’s assertion, the holding of Seattle Times does not preclude court 
interference only with “information available through ‘traditional public source(s),’” Decision at 
10 (quoting Seattle Times, 467 U.S. at 33), or gathered “through ‘routine newspaper reporting 

techniques,’” id. (quoting Smith v. Daily Mail Publ’g Co., 443 U.S. 97, 103 (1979)).  The only 
distinction drawn by the Court is between materials obtained through discovery and materials 
gained in any other way.  See, e.g., Bridge C.A.T. Scan Assocs. v. Technicare Corp., 710 F.2d 
940, 946 (2d Cir. 1983) (a court “generally has no such power to prohibit dissemination of . . . 

information [that] has been gathered independently of judicial processes”); Grove Fresh Distribs. 
v. John Labatt Ltd., 888 F. Supp. 1427, 1441 (N.D. Ill. 1995) (“Prohibiting the disclosure of 
information gained through means independent of the court's processes would raise the specter of 
prior restraint.”); Schlicksup v. Caterpillar, Inc., 2011 U.S. Dist. LEXIS 169149, at *5-6 (C.D. 

Ill. Jan. 19, 2011) (“Seattle Times implicitly recognized that the newspapers were free to publish 
the exact same information, harassing though it might be, provided that the newspapers obtained 
the information through means other than the discovery process”).  Moreover, as discussed 
below, there is no evidence in the record about how The Times obtained the Memoranda, much 

less evidence that The Times obtained them through means other than “routine newspaper 
reporting techniques.”  
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not intend to use the Memoranda as evidence in defending the defamation action.  Barring the 

possession or use of the Memoranda is thus beyond the outer limits of the lower court’s 

“substantial latitude to fashion protective orders.”  Id. at 36.   

C. There Is No Evidence That the Times Obtained the 

Memoranda by Improper or Irregular Means. 

The lower court also abused its discretion in finding that Project Veritas had met its 

burden of showing that the Memoranda were “improperly or irregularly obtained” pursuant to 

CPLR 3103(c).  Decision (Brown Aff. Ex. 1) at 7; see also Messinger v. Yap, 203 A.D.2d 870, 

873 (3d Dep’t 1994) (moving party bears burden of establishing entitlement to protective order).  

Project Veritas has offered only bare speculation that The Times obtained the Memoranda to 

gain some sort of advantage in the litigation, ignoring of the obvious truth—that reporters having 

nothing to do with this action received newsworthy information and published it.  Indeed, as the 

lower court noted, “[t]here is nothing in the record to show how the Times obtained the 

privileged memoranda,”  Decision at 7, and it found no basis for Project Veritas’ speculation that 

The Times’ attorneys had violated the rules of professional conduct, id. at 26. 

Despite these acknowledgments, the court erroneously went on to conclude that The 

Times somehow “admitted” to obtaining the Memoranda by irregular means by stating, while 

distinguishing a case in the footnote of a brief, that here “no apparent bribery . . . was used to 

obtain the memoranda.”  Decision at 7 (quoting Brown Aff. Ex. 11 at 12 n.9).10  It is unclear how 

                                              
10 The sentence from which the court quoted followed a summary of this Court’s decision in 
Rose v. Levine, 37 A.D.3d 691, 692 (2d Dep’t 2007), and stated in full:  “These distinctions are 
not present here:  Project Veritas’s tactics are a matter of public concern, no apparent bribery or 

otherwise inappropriate conduct was used to obtain the memoranda for the purpose of coercing a 
settlement or intimidating Project Veritas, and Project Veritas has no claim against The Times 
relating to its possession of or publication of the memoranda.”  Brown Aff. Ex. 11 at 12 n.9.   The 
phrase “apparent bribery” is nothing more than an acknowledgement of language in the court’s 

decision finding that the plaintiff “apparently paid for a copy of the forensic evaluation of Mr. 
Levin by paying $10,000 to the forensic expert who prepared the report.”  Rose v. Levine, No. 
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the court could infer wrongdoing from a sentence that states the opposite.  Moreover, The Times 

has consistently maintained that none of Project Veritas’s accusations of impropriety are true and 

that there is no evidence to support them.  See, e.g., Brown Aff. Ex. 11 at 13.  

Despite the complete absence of any evidence, the trial court apparently credited Project 

Veritas’s allegation that The Times “knew that the individual that provided the memoranda was 

not authorized to disclose them.”  Decision (Brown Aff. Ex. 1) at 7.  Even if that were true, 

however, the Supreme Court has made clear that “a stranger’s illegal conduct does not suffice to 

remove the First Amendment shield from speech about a matter of public concern.”  Bartnicki v. 

Vopper, 532 U.S. 514, 535 (2001).  Indeed, such a sanction would “implicate[] the core purposes 

of the First Amendment.”  Id. at 533-34. 

In Bartnicki, a radio commentator played on his show a recording of an illegally 

intercepted telephone call between a union official and his negotiator. The commentator had not 

himself intercepted the call.  It had been given to him by another man, who said he had found a 

recording of the call in his mailbox.  Id. at 519; see id. at 528 (describing question presented as 

“Where the punished publisher of information has obtained the information in question in a 

manner lawful in itself but from a source who has obtained it unlawfully, may the government 

punish the ensuing publication of that information based on the defect in a chain?”).  The Court 

held that the civil damages provisions of state and federal wiretapping laws could not 

constitutionally be applied to the radio host for publishing the contents of the recording—even 

though the host had reason to know the recording was illegal.  Id. at 535. The Court noted that “it 

would be quite remarkable to hold that speech by a law-abiding possessor of information can be 

                                              

14689-05, slip op. (Sup. Ct. Westchester Cnty. Feb. 21, 2006) at 1 (emphasis added) (Kurtzberg 
Aff. (Brown Decl. Ex. 8) Ex. 11). 
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suppressed in order to deter conduct by a non-law-abiding third party,” id. at 529-30; see also In 

re King World Prods., Inc., 898 F.2d 56, 59 (6th Cir. 1990) (“No matter how inappropriate the 

acquisition, or its correctness, the right to disseminate that information is what the Constitution 

intended to protect.”); Trump v. Trump, 69 Misc. 3d 285, 295 (Sup. Ct. Dutchess Cnty. 2020) (“It 

is well settled that if a newspaper lawfully obtains truthful information of great public concern, 

even when stolen from a third party, the Courts will uphold the right of the press to publish such 

information, and restraint of such may be deemed unconstitutional.”). 

The Bartnicki Court was elaborating on the long line of cases that establish that “state 

action to punish the publication of truthful information seldom can satisfy constitutional 

standards.”  Smith v. Daily Mail Publ’g Co., 443 U.S. 97, 102 (1979); see also Cox Broad. Corp. 

v. Cohn, 420 U.S. 469, 490-91 (1975); Fla. Star v. B.J.F., 491 U.S. 524, 541 (1989).  “[I]f a 

newspaper lawfully obtains truthful information about a matter of public significance then state 

officials may not constitutionally punish publication of the information, absent a need to further 

a state interest of the highest order.”  Smith, 443 U.S. at 103.  As discussed above, supra at 17-

18, there is ample evidence that the Memoranda relate to a matter of public concern here.  

Nor does the privileged nature of the Memoranda diminish The Times’s constitutional 

right to publish them.  The attorney-client privilege, though undeniably important, does not 

justify imposing a prior restraint on a news organization.  See, e.g., Republic of Kazakhstan v. 

Does 1-100, 2015 U.S. Dist. LEXIS 145848, at *6-7 (S.D.N.Y. Oct. 27, 2015) (refusing to enjoin 

media organization from publishing privileged information); Nicholson v. Keyspan Corp., 836 

N.Y.S.2d 501 (Table), 2007 N.Y. Misc. LEXIS 499, at *18 (Sup. Ct. Suffolk Cnty. Feb. 28, 
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2007) (same).11  This principle holds true even when the news organization is a party to the 

litigation.  See Rodgers v. U.S. Steel Corp., 536 F.2d 101, 1006-07 (3d Cir. 1976) (vacating 

protective order prohibiting disclosure by party’s counsel of allegedly privileged information, as 

“neither the parties nor their counsel implicitly waive their First Amendment rights to disclose or 

disseminate information or matters obtained independent of the court's processes”).12 

III. IN THE ALTERNATIVE, THIS COURT SHOULD STAY THE DECISION 

PENDING AN OPPORTUNITY FOR FULL BRIEFING ON THE MERITS 

 For the reasons discussed above, this Court should act pursuant to its powers under CPLR 

5518 to vacate the Decision in its entirety as an unconstitutional prior restraint.  However, to the 

extent the Court believes full briefing is required, this Court should grant a stay of enforcement 

of the Decision under CPLR 5519 and/or its inherent powers so The Times does not suffer under 

                                              
11 The lower court cited United States v. Noriega, 917 F.2d 1543 (11th Cir. 1990), in support of 

its view that a claim of attorney-client privilege can overcome the heavy presumption against 
prior restraints.  Decision (Brown Aff. Ex. 1) at 19-20.  In that case, however, the key issue was 
the effect that broadcasting a criminal defendant’s telephone conversations with his counsel 
would have on the defendant’s Sixth Amendment right to a fair trial.  Noriega, 917 F.2d at 1545.  

The defendant’s claim of privilege was not, on its own, necessary or sufficient to justify a prior 
restraint.  See id. at 1549-50 (“Even if the attorney-client communications in this case were 
determined not to be privileged, the District Court may decide that the disclosure of these 
communications would constitute an impediment to Noriega’s fair trial.”); id. at 1551 

(determination of whether communications were privileged was “not necessarily dispositive of 
whether such communications should be publicly broadcast”).  And, unlike in Noriega, this case 
does not involve competing constitutional rights.  

12 A case discussed by the lower court, Smith v. Armour Pharm. Co., 838 F. Supp. 1573 (S.D. 

Fla. 1993), Decision (Brown Aff. Ex. 1) at 23, further illustrates this point.  In Smith, the court 
determined that a litigant had not waived privilege when its counsel inadvertently produced a 
memorandum in another case, even though the contents of the memorandum were widely 
reported in the media after the disclosure.  838 F. Supp. at 1575-77.  The court exercised its 

authority under Rule 26(c) to prohibit the use of the document in the pending proceeding, but 
noted that “[a] court has much greater discretion to control the proceedings before it than it has 
to control the conduct of parties outside the courtroom.”  Id. at 1578.  The Times does not 
dispute that the lower court has discretion to control the use of the Memoranda within the 

proceedings before it, but the Decision impermissibly controls the conduct of The Times outside 
the courtroom. 
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the continuing effects of the restraint on its speech and the impact of the other provisions of the 

Decision on its possession of the Memoranda while this appeal is pending. 

As discussed more fully above, a stay under CPLR 5519(c) is discretionary.  See 

Schwartz, 219 A.D.2d at 48.  Among other factors, courts consider the merits of the underlying 

appeal, the prejudice that will befall the party seeking the stay in its absence, and the prejudice 

that the party opposing the stay will experience.  The merits of the appeal, the irreversible harm 

to The Times if it is required “immediately” to surrender or destroy copies of the Memoranda, 

and the daily prejudice to The Times in having its free speech rights restricted have been 

discussed extensively above.   

There will be no prejudice to Project Veritas if a limited stay is issued while this appeal is 

resolved.  The only harms identified by Project Veritas and the lower court—the impact on the 

relationship between Project Veritas and its counsel and a litigation advantage to The Times—

are both purely speculative and, to the extent they exist, have already occurred.  Even if some 

possibility of future prejudice existed, it would surely not be sufficient to overcome the heavy 

burden imposed on The Times by the contravention of the guarantees of free speech free press of 

the First Amendment and Article I, Section 8 of New York Constitution. 

As noted, The Times urges the adoption of an expedited schedule for this appeal, to 

minimize the impact of such a stay as much as possible.   

IV. TO THE EXTENT NECESSARY, THIS COURT 

SHOULD GRANT LEAVE TO APPEAL 

The Decision is appealable as of right pursuant to CPLR 5701(a)(2)(i) because the 

motion it decided was made upon notice and it grants a provisional remedy.  Specifically, the 

application for an order to show cause was electronically filed by Project Veritas, thus giving 

notice to The Times, and The Times was able to file a letter with the trial court requesting an 
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opportunity to be heard prior to a ruling.  See CPLR 2211 (“A motion on notice is made 

when . . . an order to show cause is served.”); Porco, 116 A.D.3d at 1265 n.2 (trial court order 

granting temporary restraining order was appealable as of right, “as it decided a motion made on 

notice”). 

In the alternative, to the extent the Decision is construed as ex parte and not appealable as 

of right, The Times respectfully seeks permission to appeal pursuant to CPLR 5701(c).  

CONCLUSION 

For the foregoing reasons, The Times respectfully requests that this Court (1) order an 

interim stay of the provisions of the lower court’s Decision & Order requiring The Times to 

return, destroy and/or seek to recover the Memoranda immediately, and to certify it has taken 

those steps by January 6, 2022, until this appeal is decided, (2) vacate the Court’s Decision in its 

entirety (except for the provision granting leave for the filing of a brief amicus curiae) pursuant 

to CPLR 5518 or, in the alternative, stay the Decision pending the outcome of this appeal, and 

(3) to the extent necessary, grant leave to appeal the Decision in its entirety, along with any other 

relief this Court may deem just and proper.  Given the ongoing harm to its constitutional rights, 

the Times also respectfully requests that the Court set the earliest return date that is practicable 

for the Order to Show Cause. 
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 Jay Ward Brown, an attorney duly admitted to the practice of law before the courts of the 

State of New York, and not a party to the above-titled action, hereby affirms under penalties of 

perjury: 

1. I am a partner in Ballard Spahr LLP, counsel to Defendant-Appellant The New 

York Times Company (“The Times”) in the above-captioned appeal. 

2. I submit this affirmation in support of The Times’s application to (a) vacate or 

stay pending appeal a Decision & Order dated December 23, 2021, originally entered on 

December 24, 2021, and re-entered as corrected on December 27, 2021  (the “Decision”) by the 

New York State Supreme Court, Westchester County (Wood, J.), which imposes a prior restraint 

on speech; (b) obtain an administrative stay, pending resolution of the Order to Show Cause, of 

those portions of the Decision that purport to require The Times and persons associated with it to 

“immediately” (i) turn over to Plaintiff-Respondent Project Veritas (“Project Veritas”), 
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(ii) delete/destroy, and/or (iii) seek to retrieve from others copies of the legal memoranda in 

question, and the provision requiring The Times to affirm compliance with such provisions; and 

(c) for leave to appeal the Decision to this Court, to the extent that the Decision is not appealable 

as of right.  I make this affirmation based on my personal knowledge and to place before the 

Court documents relevant to The Times’s application. 

3. Annexed hereto as Exhibit 1 is a true and correct copy of the Decision. 

4. The Times has today filed its Notice of Appeal and served it and a copy of the 

accompanying Order to Show Cause and related papers on Project Veritas by e-mail to its 

counsel of record pursuant to the prior agreement of the parties regarding service by e-mail.  A 

copy of the Notice of Appeal, as filed with the Supreme Court, Westchester County, is annexed 

hereto as Exhibit 2. 

5. On October 30, 2020, Project Veritas filed this defamation action in the Supreme 

Court, Westchester County, based on articles published in The Times that characterized certain 

claims made in a video produced by Project Veritas as deceptive.  Annexed hereto as Exhibit 3 

is a true and correct copy of the Complaint in this action. 

6. On December 18, 2020, The Times moved to dismiss the defamation action on 

multiple grounds, including pursuant to New York’s recently amended anti-SLAPP statute, 

CPLR 3211(g).  The lower court denied the motion, and The Times filed a notice of appeal on 

April 8, 2021. 

7. When the motion to dismiss was denied, The Times applied to the Appellate 

Division, Second Department, for a stay of discovery pending the disposition of its appeal, which 

was granted on October 27, 2021.   
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8. On November 17, 2021, Project Veritas moved the Supreme Court, Westchester 

County, for an order to show cause pursuant to CPLR 3103, arguing that The Times had 

improperly acquired and published attorney-client privileged legal memoranda and seeking, 

among other things, to prevent The Times from further reporting on the memoranda.   

9. Annexed hereto as Exhibit 4 is a true and correct copy of the affidavit of Project 

Veritas’s counsel Elizabeth M. Locke, P.C. in support of the order to show cause, dated 

November 17, 2021, and its accompanying exhibits. 

10. The following day, November 18, The Times filed a letter requesting an 

opportunity to be heard before the court decided whether to impose the prior restraint sought by 

Project Veritas.  Annexed hereto as Exhibit 5 is a true and correct copy of that letter.   

11. Also on November 18, 2021, without affording The Times an opportunity to be 

heard, the Supreme Court, Westchester County, entered an order to show cause directing The 

Times or its attorneys to appear on November 23, 2021 and show cause as to why Project Veritas 

was not entitled to the relief requested in its motion, and ordering that “until such time as this 

Court resolves the Order to Show Cause, Defendant The New York Times shall immediately 

sequester, protect, and refrain from further disseminating or publishing any of Plaintiff Project 

Veritas’ privileged materials in the possession of The New York Times, or its counsel, and that 

The New York Times and its counsel shall cease further efforts to solicit or acquire Plaintiff 

Project Veritas’ attorney-client privileged materials” (the “Interim Order”).  Annexed hereto as 

Exhibit 6 is a true and correct copy of the Interim Order. 

12. On November 19, 2021, The Times filed an application with this Court pursuant 

to CPLR 5704, seeking to modify the Interim Order.  On the same day, that application was 
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denied by the Honorable Leonard B. Austin.  Annexed hereto as Exhibit 7 is a true and correct 

copy of the order denying the application. 

13. Annexed hereto as Exhibit 11 is a true and correct copy of the memorandum of 

law filed by The Times in opposition to the order to show cause, dated November 22, 2021.  

Annexed hereto as Exhibit 8 is a true and correct copy of the affirmation of Joel Kurtzberg in 

opposition to the order to show cause, dated November 22, 2021, and its accompanying exhibits. 

14. On November 23, 2021, a hearing on the order to show cause was held before the 

Supreme Court, Westchester County.  Annexed hereto as Exhibit 9 is a true and correct copy of 

the transcript from that hearing. 

15. Project Veritas filed a reply brief on December 1, 2021, and The Times filed a 

sur-reply on December 3, 2021. 

16. On December 13, 2021, counsel for The Times sent a letter to the Supreme Court, 

Westchester County, requesting that it clarify the scope of the Interim Order. 

17. Annexed hereto as Exhibit 10 is a true and correct copy of an amended order to 

show cause entered by the Supreme Court, Westchester County on December 14, 2021.   

18. The Times requests an administrative stay because, in the absence of such relief, 

it is required to act “immediately” to return to Project Veritas or destroy copies of legal 

memoranda it obtained through its newsgathering processes, and to undertake to retrieve copies 

of the memoranda from others.  In the absence of relief from this Court, The Times will be 

required to affirm its compliance with these provisions no later than January 6.  Indeed, the 

Decision is ambiguous as to whether The Times truly must act “immediately” to return or 

destroy the Memoranda, or whether it has until January 6 to do so.  
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19. In addition, the accompanying order to show cause is an emergency matter 

because it seeks to vacate or stay pursuant to CPLR 5518 and 5519(c) a Decision that bars The 

Times from showing, transmitting, or disseminating in any manner the legal memoranda at issue 

absent written permission from the lower court.  The Decision is a prior restraint in violation of 

the First Amendment to the United States Constitution and Article I, Section 8 of the New York 

State Constitution.  See, e.g., Alexander v. United States, 509 U.S. 544, 550 (1993) (“Temporary 

restraining orders and permanent injunctions—i.e., court orders that actually forbid speech 

activities—are classic examples of prior restraints.”); Neb. Press Ass’n v. Stuart, 427 U.S. 539, 

559 (1976) (“[P]rior restraints on speech and publication are the most serious and the least 

tolerable infringement on First Amendment rights.”).  The Order was issued without any 

“showing on the record that such expression” by The Times would “immediately and irreparably 

create public injury.”  Porco v. Lifetime Entm’t Servs., LLC, 116 A.D.3d 1264, 1266 (3d Dep’t 

2014).  In addition, while the lower court purported to act pursuant to CPLR 3103, the legal 

memoranda at issue were not obtained through the discovery process and were not subject to that 

provision.  Furthermore, even if CPLR 3103 applied, Project Veritas has not shown that The 

Times “improperly or irregularly” obtained the materials, as the documents were received by 

reporters engaged in newsgathering activity. 

20. The Times seeks the accompanying order to show case because, absent immediate 

relief, its significant constitutional rights will be irreparably harmed.  See, e.g., Elrod v. Burns, 

427 U.S. 347, 373 (1976) (“The loss of First Amendment freedoms, for even minimal periods of 

time, unquestionably constitutes irreparable injury.”); New York Times Co. v. United States, 403 

U.S. 713, 715 (1971) (Black, J., concurring) (“[E]very moment’s continuance of the injunctions 
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against these newspapers amounts to a flagrant, indefensible, and continuing violation of the 

First Amendment.”). 

21. No prior request has been made for the relief sought herein, except as explained 

above.  

22. I provided notice to Project Veritas of this Order to Show Cause through counsel 

of record via e-mail, sent at 3:43 p.m. on December 26, 2021.  The notice was not accompanied 

by a copy of the papers in support of the Order to Show Cause because those papers were not 

then complete due to the emergency nature of this motion, which is being filed on the first 

business day after the Decision originally was entered on the afternoon of Friday, December 24.  

I informed counsel for Project Veritas in that e-mail of the specific relief that would be sought 

via the Order to Show Cause and offered to speak with them by telephone regarding the matter 

on Sunday evening or Monday at their convenience.  On Monday morning, I spoke by telephone 

with Elizabeth Locke, counsel for Project Veritas, regarding possible compromise with respect to 

the requested administrative stay more specifically described in paragraph 2(b) above.  I also 

communicated with Ms. Locke and certain of her co-counsel via e-mail on Monday afternoon 

about possible compromise on the administrative stay, and I provided to Ms. Locke and her co-

counsel a copy of the Order to Show Cause to be filed herewith.  To date, I have received no 

further response from Project Veritas’s counsel. 

23. The accompanying Memorandum of Law fully sets forth the bases for the relief 

The Times seeks.  

WHEREFORE, the undersigned respectfully requests an order granting the relief sought 

herein in its entirety, together with such other and further relief as this Court deems just and 

proper. 
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Dated: December 27, 2021 

        /s/ Jay Ward Brown 

       Jay Ward Brown 
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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF WESTCHESTER

PROJECT VERITAS,

Plaintiff,

-against- Index No.

THE NEW YORK TIMES COMPANY, MAGGIE COMPLAIN_T

ASTOR, TIFFANY HSU, and JOHN DOES 1-5,

Defendants.

COMPLAINT

Plaintiff Project Veritas, by and through its attorneys, bring the following Complaint

against Defendãñts The New York Times Company d/b/a The New York Times ("The New York

Times"
or "The Times"), reporters Maggie Astor and Tiffany Hsu, and their editors (John Does 1-

5), and in support of its Complaint, avers as follows:

SUMMARY OF THE ACTION

1. This defãiñãtion action arises out of the publication of a false and defamatory news

story authored by Defendant Maggie Astor, a politics reporter for the New York Times, and

published in both the online and print versions of The Times. The story was first published on

The New York Times website on Septemhar 29, 2020 with the headline, "Project Veritas Video

Was a 'Coordinated Disinformation
Campaign,'

Researchers
Say,"

repeated the same day in an

abbreviated form online with the headline, "Researchers say a Project Veritas video accusing Ilhan

Omar of voter fraud was a 'coordinated disinformation
campaign,'"

and then published the

following day in the print version of The Times with the headline, "Project Veritas Releases

Misleading Video, Part of What Experts Call a Coordinated
Effort."
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45. Ward 6 is
Minneapolis'

most densely populated district, and a large part of its

population is made up of residents of Somali heritage. Mr. Osman ultimately won that election in

August 2020 and currently sits on the City Council.

46. In the videos that he posted to Snapchat, Liban Mohamed openly brags about

having a car filled with hundreds of absêñtee ballots that he collected from voters.

47. In one of the videos, Mr. Mohamed states: "You can see my car is full. All these

here are
absentees'

ballots. Can't you see? Look at all these, my car is full. All these are for

Jamal Osman... We got 300 today for Jamal
Osman."

The video clearly depicts Mohamed driving

in his car which is full of ballots and envelopes.

[SONAU)300cokaliyaayaamaantasondhacdaycoJamatOsmanah.

Just today we got 300 (hallots)

for Jamal Osman.
**

f
fiiriwaxassondhansonumsjeedidwasbanangamigeygn.

All these here are absentee ballots.

Can't you see? Look at all these.

my car is full. My car is full.

48. Another video posted by Mohamed shows him walking out of what appears to be

an apartment building with his hand full of envelopes of ballots, while saying, "[t]wo in the

morning. Still
hustling."

-13-
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Two in the morning.

Still hustling.

49. Mr. Mohamed also wrote a caption on his video that stated: "Two in the morning

still working and collecting absentee
ballots."

50. This activity, known as "ballot
harvesting,"

is a felony under Miññesota election

law, which prohibits any person from delivering more than three absentee ballots on behalf of

others.

51. In other words, in these videos, Liban Mohamed blatantly iñcrimiñates himself and

admits to serious violations of Minnesota's election laws.

52. Moreover, Mr. Mohamed's videos show what plainly appear to be open

envelopes-meaning that the ballots Mr. Mohamed illegally harvested were not sealed. This

strongly suggests even more nefarious conduct, as the ballots may have been collected without

even having been filled out (and certainly not sealed) by the actual voter. Notably, other local

sources featured in Project
Veritas'

investigative report directly alleged that Demócrat operatives

in Miññeapalis have been openly paying voters to exchange their blank voter forms for cash, with

the ballots then filled out by staff working for the cañdidate.

-14-
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then return to pick those ballots up when they arrived. Mr. Jamal stated that this practice of

requesting and collecting absentee ballots from elderly voters is widespread.

59. The Project Veritas investigative report also features footage of an interview with

a confidential source who is a firsthand witness to these practices-a ballot harvester, who matter-

of-factly admitted that ballot harvesters working for Rep. Ilhan Omar and other Democrat

ca.ndidates would visit apartment buildings and fill out absentee ballot request forms for voters,

then return to pick up the ballots when they arrived and fiH them out as we#. This source also

stated that these voters were then paid for their votes once the voters signed their completed ballots.

60. Another confidential source, a former Minneapolis political worker, described in a

recorded interview how specific apartment towers filled with primarily elderly voters were

targeted by campaign workers for ballot harvesting. This source described how ballot harvesters

would arrive with bags of money and pay voters cash for their absentee ballots.

61. The very same source identified the mastermind of this scheme as Alli Isse Gainey.

Mr. Gainey worked on Rep. Omar's 2018 congressional campaign and is identified on campaign

finance disclosures as being involved in "CANVASSING, FIELDWORK ORGANIZING, [and]

POLICY CONSULTING"
for Ms. Omar's campaigñ.1

1 https://www.fec.gov/data/disturë=ëts!?data_type=processed&c c_id=C00680934&recipient_name
=Gainey&two_year_transaction_period=2020.

-16-
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ThemoneywasbroughtbyAlHisse)G

AliIlsse)GaineyisthecampaignchairoflthanIOmar).
andheisastafferinheroffice.

Wilsse Gaineylwas
coerdin::tir.geverything.

pdential source's claims, stating in an interview62. Omar Jamal confirmed this con

with Project Veritas that Mr. Gainey was one of the individuals known to offer cash for votes for

Rep. Ilhan Omar:

Ali Isse (Gainey) wh s deputy director r ¬

for Ithan Omar here in Minneapolis

is part of people who are using cash

o get votes. And uses that to make sure that

he (Ali Isse Gainey) wins the election.

-17-
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63. The Project Veritas investigative report also featured a recorded conversation with

AJ Awed, who ran against Jamal Osman in 2020 for the Minneapolis City Council seat

representing Ward 6. Mr. Awed similarly bemoaned the corruption in Minneapolis elections, and

charged that the perpetrators included Rep. Ilhan Omar and Jamal Osman (brother of Liban

Mohamed), who were all part of an extended Somali-American family (or "clan") êñgaged in

corrupt voting activity.

It's. not right. That there's.
Because you have a specific family.

you know. corruption. which Abdi Warsame.

It's pretty much an alliance betwaêñ clan Mohamud Noor. Ithan.

and the progressive left .
. . . Jamal Osman just got reelected.
in the city of Minneapolis.

64. The Project Veritas report concludes with a call by Project Veritas for the

Attorneys Geñêral of Minñêsota and the United States to investigate these allegations.

The Project Veritas Report Was Coincidentally Released on the Same Day The Times

Published a Report About President Trump's Tax Returns

65. On the same day that Project Veritas published its investigative report about illegal

voting practices in Minneapolis, The New York Times published a detailed story about President

Trump's business and tax history, which claiñied to be based upon tax return data provided to The

Times by an unidentified source.

66. There had been years of speculation about President Trump's income and the

amount he paid in taxes as he had long declined to release his tax returns as most presideñtial

candidates traditionally have. President Trump's refusal to release his tax returns was a

controversial and much-disenssed issue during the 2016 presidential campaign, and in the years

-18-
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Q Search Twitter

For you US Elections Trending News Sports Entertainrr >
_ _

1 Pohtics Trending
#TrumplsBroke
Trending with #TrumpTaxReturns

US elections
Trump paid $750 in federal income taxes in 2016 and 2017,
New York Times reports

165KTweets

2 - Pohtics Tronding v
#TrumplsNotABillionaire
61KTweets

3 Movtes& TV Trending
#LovecraftCountry f
Trending with: Hippolyta
38.9KTweets

4 Pohtics Trending v
Project Veritas
Trending with: ilhan Omar
162KTweets

71. In fact, total views of the Project Veritas investigative report on Twitter and

YouTube alone soon eclipsed The
Times'

total number of subscribers.

Ms. Astor and The Times Retaliate by Coordinating with a Left-Wing Group to Publish a

False Story Designed to Try and Discredit Project Veritas'
Grs::dtreaking Reporting

72. The New York
Times'

political reporting team was upset that its much-hyped story

about a Republican president's tax returns was upstaged by an independent journalism group's

story presenting, in an election year, evidence of systematic and widespread voting fraud by

Democrat candidates.

73. This resentment was driven not just by journalistic competitiveness, but also The

Times'
well-documented bias against Republicans and conservatives, and in favor of Democrats

and liberals.

-20-
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auspices of a joint project called the "Election Integrity
Partnership"

(hereiñãfter, "EIP") these

"researchers"
had published a blog post on September 29-the same day The Times published

Ms. Astor's story-claiming that the Project Veritas investigative report was part of a "coordinated

elite disinformation
campaign,"

and suggesting that the timing of its release was coordinated with

the Trump campaign to draw attention away from The New York
Times'

tax return story.

81. Although The Times presented its story as merely reportiñg on the
researchers'

blog

post-The
Times'

lawyers would later characterize it as "a fairly plain-vanilla account of research

done by academics"-The Times did not tell its readers the whole story.

82. In fact-ironically, given the claim that the Project Veritas report was a

"coordinawd"
effort-The Times and EIP had themselves coordinated to sync both the substance

and timing of the
researchers'

blog post with a story in The New York Times publicizing it.

83. Metadats from the websites of The Times and EIP reveals that The Times published

Ms. Astor's story on the
researchers'

study less than 63 neinutes after the EIP blog post was

published. This information is readily available in the source code that can be accessed by right-

clicking on the respective webpages:

ElP Article NY Times Article

C rs Say- TheNewYorkTimesotitze

erty artic e Podified c r.ent- 2020-09-29T21:25.000Z eta data-rn•t

14:08 Pacific = 5:08pm Eastern 22:11 Zulu = 6:11pm Eastern

64 fpase +1mage++. . . "/> .... . . ..
eta itempropC'author'content='Isabella Garcia-Camargo'/> .. . ... .... .. .. ..

so<metaitempropedatePublished'contentC2020-09-29T14:08:54-0700*/>
eta itetr.propCheadline"content=*ProjectVeritas #BallotHarvest

-22-
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Ms. Astor and The Times Knew the Claim-That the Project Veritas Report Was

Deceptive-Was Baseless and False

97. At the time that they published the story in question, Ms. Astor, her editors, and

The Times knew that the claims that Project
Veritas'

investigative report is
"deceptive,"

"misleading,"
relies on "unidentified

sources,"
and contaiñs no

"evidence"
of illegal ballot

collecting was false.

98. For one thing, it is clear from the story itself that Ms. Astor had watched Project

Veritas'
investigative video report, and thus she and her editors subjectively knew that there was

nothing
"deceptive"

about it.

99. Rather, the Project Veritas report is based entirely on interviews and recorded

conversations with knowledgeable sources, firsthand witnesses, and actual participants in illegal

voting activity-many of whom are identified by name and provided information on the record.

100. As noted, much of the investigative report is centered on the video clips that

campaign worker Liban Mohamed himself posted to Snapchat, in which he openly brags about

illegally harvesting hundreds of absentee ballots in gross violation of Minnesota law that permits

a person to collect and submit no more than three absentee ballots from others. Mr. Mohamed is

-26-
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MINNEAPOLIS

. Two in the morning-
Still hustling.

. IUL O2
#.BaUot#arvestini VeritasTi s .ilcom

105. Thus, at the time that Mr. Mohamed bragged online about his ballot harvesting

activities, there is no question that such conduct was illegal-and Ms. Astor, her editors, and The

Times knew as much.

106. However, because Ms. Astor and The Times knew that much of their intended

sedieñce had not actually watched the Project Veritas investigative report and would therefore not

know when Mr. Mohamed posted his videos, they intentionally omitted that detail and referred to

this later-in-time, inapplicable court ruling in an effort to misleadingly suggested to The
Times'

readers that Mr. Mohamed's conduct may not have been a criminal act. And the print version of

the story flatly claimed that the Project Veritas report contained no "evidence of ballot
harvesting,"

even though Ms. Astor and The Times knew that the self-incriminating videos Mr. Mohamed

posted of liiiliself provided objective and irrefutable evidence of illegal ballot harvesting.

107. Ironically, Ms. Astor and The Times engaged in this sleight-of-hand deception in

an effort to buttress the false claim that Project
Veritas'

investigative report was
"deceptive."

108. Additionally, Ms. Astor and The Times knew that the claim that Project
Veritas'

investigative report connecting Rep. Ilhan Omar to illegal voting activity relied exclusively on

"unidentified
sources"

is false.
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stories coñcerñing goings-on in that community, and he has been photographed for The Times as

well:

In Minneapolis, Somali-Americans Find
UnwelcomeEchoesofStrife at Home
Thousandsleftpolilicalchaos,violenceanddangerinSornnhn.

.snany a alarrnedatthedangersanddistress

118. In total, since 2006, Mr. Jamal has been quoted as an on-the-record source in at

least ten New York Times stories. A June 2006 story in The
Times'

international edition about

Islamic militiamen in Somalia quoted Mr. Jamal calling on the United States to intervene and

identified him as the "director of the Somali Justice and Advocacy Center in St. Paul, Minnesota,

a hub for expatriate Somalis."3 An August 2007 Times story about a bridge collapse in

Minneapolis quoted Mr. Jamal as a spokesperson for one of the victim's families and identified

him as "a leader of
Somalis"

in the city.4 A follow up story about that same incident also quoted

Mr. Jamal and identified him as the director of the Somali Justice Advocacy
Center.5 A March

3 "Islamic militia extends its hold across S~nalia," Intematie=1 Herald Tribune (June 14, 2006), available at
https://www.nytimes.com/2006/06/14/world/africa/14iht-somalia.1974923.html?searchResultPosition=5.
4 Pam Belluck, "For Families of Missing, an Agonizing

Limbo," The New York Times (Aug. 4, 2007), available at
https://www.nytimes.com/2007/08/04/us/04missing.html?searchResultPosition=7.
5 Monica Davey, "In Bridge Collapse, Refugee Group Faces a New Ordeal," The New York Times (Aug. 8, 2007),
available at https://www.nytimes.com/2007/08/08/us/08bridge.html?searchResultTosition-4.
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& MIDDLEEAST- INTERNATI ISIS:ANAMERCAN'SPATH INBRIDGECOLLAPSL
HERALDTRIBUNE TDJIHAD REFUGEEGROUPFACESAN "thebndgethatcollapsedusmthe

ORDEAL centeroftheSomahcommunny.on
"Nomatterwhatlanguagetheyuse.the aredevastagedTsandOmnar bothsidesofthernerTMr.Jannel
goaloftheIslamicmihtantsustomstanJamalaSomali-Amencan "Thisusaverydifficuhsituationfor sani"Therewereacoupleof
Tabban-styhegovemmentmthe activistmMmneapohswhospoke fatnity'saidOunarJannetwhohas Somahsmjured.whoareinthe
(OunarJamal]sand."Insgend.weneed tofamilymembers."Theyare helpedMsSahal'sfarmlyanddirectshospentThereweretwoorthree
democracy,weneedfreedomofthe afraul- theSomaliJusticeAdvocacyCenter. Somahkadsontheschoolbus"that
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119. In an April 2019 Times story, Mr. Jamal was quoted as a source specif icülly on the

subject of Congresswoman Rhan Omar, criticizing her for focusing too much on Israel during her

first term at the expense of housing and education issues facing her district. Mr. Jamal was

identified by The Times in that story as "a political consultant in St. Paul,
Minn."12

120. And finally, in September 2013, the Times published an Op/Ed by Mr. Jamal

concerning the terrorist group Al Shabab and the concern that it could seek to mount attacks in the

United States.13

121. In sum, there can be no dispute that The Times itself considers Mr. Jamal to be a

credible and knowledgeable source with respect to issues in the Somali-American cor-rdy of

12 John Eligon, "Unchecked 'Hate' Toward Rep. Ilhan Omar Has American Melims Shaddering," The New York
Times (Apr. 25, 2019), available at https://www.nytimes.com/2019/04/25/us/ilhan-csc redis
reactions.html?searchResultPosition=1.
13 Omar Jamal, "The Question Now is When and Where in the U.S. the Shabab Will Attack," The New York Times
(Sept. 30, 2013), available at https://www.nytimes.com!racmfordebate/2013/09/30/does-al-shabab-pose-a-thrcat-cñ-

american-soil/the-question-now-is-whensed wherc-in-the-ue-ea-chabsb-will-attack.
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DurMtEdr
First, your letter asserts that it is

"libelous"
to call Project Veritas's

"y"
Sunday, September 27, 2020 video

"deceptive."
But whether or not a

and not actionable as a matter of
amamigh gc-eisc

YorhairdammadsuerumamsheAnides"ubelesale-bydneout
ofandaymullbramunssomeTheTkmasterifuedonetWe
husecanimRy:esieuedyarlemuraidumadd ityarsequest.Ftribe
siteefdsky.Ia kensyercencensustlecuder myour
kmir.

Pkst.yerlemuramststhmkis-libelous-acaBRajecrVenns's
Smidzy.5 27.2020sideo-deceptime--Bututedizernata
vidmois-dauggise-isphinlympulianandmotar,innaha•asammeref
he Spe.egy ar h m TTCTheTFYTCAD½tFñ
ChLJinne7.2005)•5•±-

In sum, the Articles accurately smv==•rized an a½mic study and
4. presented well-tounded and non-actionable G-y-icas based on =disp·ded,

132. But this claim is belied by the fact that the story appeared not in The
Times'

Op/Ed

secticñ, but rather the
"Politics"

news section. And Ms. Astor is not an opinion writer for The

Times-she is a "political reporter":

= R Ebe Netu gork Eimes a-

Maggie Astor
MaggieAstor isapoliticalreporterforThe NewYorkTimes.Previously.shewasa generalassignment
reporterontheExpressTeamandacopyeditor.BeforecomingtoTheTimes,shewasareporterfor
TheRecordin NewJersey.Shehasadegreein politicalsciencefromBamordCollege.

133. The
Times'

own "Ethical
Journalism"

standards expressly state that The
Times'

"fundamental
purpose"

is to ensure that its news reports reflect "impartiality and
neutrality,"

and

-37-

FILED: WESTCHESTER COUNTY CLERK 11/02/2020 04:37 PM INDEX NO. 63921/2020

NYSCEF DOC. NO. 1 RECEIVED NYSCEF: 11/02/2020

39 of 75



FILED: WESTCHESTER COUNTY CLERK 11/02/2020 04:37 PM INDEX NO. 63921/2020

NYSCEF DOC. NO. 1 RECEIVED NYSCEF: 11/02/2020

40 of 75



FILED: WESTCHESTER COUNTY CLERK 11/02/2020 04:37 PM INDEX NO. 63921/2020

NYSCEF DOC. NO. 1 RECEIVED NYSCEF: 11/02/2020

41 of 75



FILED: WESTCHESTER COUNTY CLERK 11/02/2020 04:37 PM INDEX NO. 63921/2020

NYSCEF DOC. NO. 1 RECEIVED NYSCEF: 11/02/2020

42 of 75



FILED: WESTCHESTER COUNTY CLERK 11/02/2020 04:37 PM INDEX NO. 63921/2020

NYSCEF DOC. NO. 1 RECEIVED NYSCEF: 11/02/2020

43 of 75



FILED: WESTCHESTER COUNTY CLERK 11/02/2020 04:37 PM INDEX NO. 63921/2020

NYSCEF DOC. NO. 1 RECEIVED NYSCEF: 11/02/2020

44 of 75



159. Of course, at the time that Ms. Hsu's story was published, The
Times'

lawyers had

already taken the position that the claim that Project
Veritas'

investigative report is
"deceptive"

is

merely opinion. But like Ms. Astor, Ms. Hsu is a news reporter, and her story was published in

the Media News section of The
Times'

website. Like Ms. Astor, Ms. Hsu is prohibited by The

Times'
ethical policies for ethical jourñalism from injecting her opinion into news stories.

160. Notably, Ms. Hsu's own article in the print edition is headlined, "False Voter Fraud

Stories Are Churning on Conservative News Sites":

MEnth

False Voter Fraud Stories Are Churning on Conservative News Sites

Ilgp.sa,*a..oca..gagema 1659" ...p.c.a,Pah'ot.Th.½a,h.Itat.A.

in asimilarcytle, the Fox News
-.. .,...... ..... .:. host sean Hanntty and conserva-
"".' C, - tiYe IIbllCatiDnS rna ined the
== reach of a deceptwe video re-

- -.- ras a pup nm by the conserva-
-.-=a= == tie actnr James O'Keefe. ne

. video claimed without named
~: .. sources or vennable evidence
.".C*",. 7 T that thecampaign for Representa-

.-..- - - tie Bhan Omar, a Ennesma-,-.. - ..-- - - - - -- --

....-.- - -... --.. -- - - -
m n.u.gTw.s......audarmi:.m a.. Kav.:dL wri.:vI•*'•tl''w**v.u• sp,shP 1,,M,e,E.wmetse.es.,,.e..,.b..,er.w.rte.rignu.1,v..:

161. The
Times'

editors and Ms. Hsu, in selecting this very title about "false voter fraud

stories"-and including Project
Veritas'

purportedly "deceptive
video"

as one such example of a

"false voter fraud stor[y]-clearly believed the claim that Project
Veritas'

investigative report was

"deceptive"
was a statement of fact capable of being proven "false"-just as the story's headliñe

proclaims.
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media outlets and blogs either republished Ms. Astor's false claims verbatim or repeated the claim

that the Project Veritas investigative report was "deceptive."23

174. Additionally, Ms. Astor and The
Times'

claim that Project Veritas published a

"deceptive"
video was adopted and republished by various social media users:

AndrewNemec@AndrewNemec2- Sep30
ProjectVeritasVideoWasa 'CoordinatedDisinformationCampaign
ResearchersSaynyti.ms/33ccuwcThetimingof thedeceptivevideo,
indicatesthatseveralconservatives,includingDona
knownaboutit inadvance Reptyingto JackGuapo1a d Project .Veritas

-- deceptivevideoreleasedonSundaybytheconservativeactivistJames
O'Keefe,whichclaimedthroughunidentifiedsourcesandwithno
verifiableevidencethatRepresentativeIlhanOmar'scampaignhad
collectedballotsIllegally.wasprobablypartofacoordinated

•
disinformation

JonathanCHoskins@janpft-Sep29
Replyingto@TuistGabbard
ProjectVeritas?AdeceptivevideoreleasedonSundaybythe
conservativeactivistJamesO'Keefe,whichclaimedthroughunidentified
sourcesandwithnoverifiableevidencethatRepresentativeIlhanOmar's POLITICAL @tlieftep· Sep30campaignhadcollectedballotsillegally.

Replyingto scanhannIy
ProjectVeritasVideoWasa'CoordinatedDisinformationCampaign/
ResearchersSay
Thetimingof thedeceptivevideo,whichaccusesIlhanOmarofvoter
fraud,indicatesthatseveralconservatives,includingDonaldTrumpJr.,

ProjectVeritasVideoWasa 'Coo mayhaveknownaboutit inadvance.

Thetimingof thedeceptivevide
fraud,index> Lai severalconservauves,nn.vuuenyuvrierunumpa... -
f nytimes.com

Salsera4ever@Salsera4ever2Sep30
Replyingto@Pro;ectVeritas
ThetimingoftheDECEPTIVEVIDEO,WHICHACCUSESILHANOMAROF
VOTERFRAUD,indicatesthatseveralconservatives,includingDonald
TrumpJr.,mayhaveknownaboutit inadvance.
JamesO'Keefe,PoliticalActivist&founderofProjectVeritas. 8 8

175. Ms. Astor, her editors, and The Times are liable for the damage caused by the

foreseeable and intended republication of their false and defamatory statemcñts concerning Project

Veritas.

Dêfêndants' Tortious Conduct Has Caused Plaintiff to Suffer Special Damages

176. In addition to the significant reputational harm that
Defendants'

conduct has

caused,
Defendants'

actions have also caused Project Veritas to suffer special damages.

23 See, e.g., Maggie Astor, "Stanford researchers say Ilhan Omar video appears to be 'ceordinated disinformation
espsig-," Twin Cities Pioneer Press (Sept. 29, 2020), available at https://www.twiñcitics.com/2020/09/29/stañferd-

researchers-say-ilhan-omar-video-appears-to-be-coordinated-disinformation-carapaign/; Rick Hases, "Project Veritas
Video Was a 'Cecrdiñ£tcd Disinformation Campaign,' Researchers Say,"

ElectionLawBlog (Sept. 29, 2020),
available at https://electionlawblog.org/?p=115984.
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Dated: October 30, 2020 Respectfully Submitted,

/s/ Amy L. Bellantoni

Amy L. Bellantoni

THE BELLANTONI LAW FIRM, PLLC
2 Overhill Road, Suite 400

Scarsdale, NY 10583
Telephone: (914) 367-0090

Email: abell@bellantoni-law.com

Elizabeth M. Locke, P.C. (of counsel) (pro hac vice

forthcoming)
Thomas A. Clare, P.C. (of counsel) (pro hac vice

forthcoming)
Andrew C. Phillips (of counsel) (pro hac vice

forthcoming)
CLARE LOCKE LLP
10 Prince Street

Alexandria, VA 22314

Telephone: (202) 628-7400

Email: tom@clarelocke.com

Email: libby@clarelocke.com

Email: andy@clarelocke.com

Benjamin Barr (of counsel) (pro hac vice forthcoming)
Stephen R. Klein (of counsel) (pro hac vice

forthcoming)
BARR & KLEIN PLLC
1629 K Street NW
Washington, D.C. 20006

Telephone: (202) 804-6676

Email: ben@barrklein.com

Email: steve@barrklein.com

Attorneys for PlaintiffProject Veritas
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C L A R E L O C K E

ELIZABETH M. LOCKE, P.C.

libby@clarelocke.com

(202) 628-7402 10 Prince Street

Alexandria, Virginia 22314

(202) 628-7400

www.clarelocke.com

October 9, 2020

Via Ema11

David McCraw

Senior Vice President & Deputy General Counsel,
The New York Times Company,
620 8th Ave,
New York, NY 10018

Email: mccrad@nvtimes.com

Re: False Allegations regarding Project Veritas

Dear David:

I write on behalf of my client, Project Veritas.

On September 29, 2020, The New York Times published two articles online, and on

September 30, 2020 a third article in its print edition, that falsely accused Project Veritas of releasing
a "deceptive

video"
as part of a "coordinated disinformation

campaign"
in coordination with the

Trump Presidential reelection campaign. The articles also strongly suggest that it did so to take

attention away from The
Times'

own article regarding President Trump's tax returns.1
These articles

contain numerous false and defamatory claims, and there are clear indicin that The Times acted with

actual malice in publishing them. To avoid litigation that would be costly and not in the interests

of either of our clients, I am asking (again) that The Times retract them.

As an initial matter, the articles are false and defamatory because they accuse Project Veritas

and its founder, James O'Keefe, of creating a "deceptive
video."

Remarkably, The Times is

defending that statement as its
"opinion."

See Letter D. Green to J. Ede ("But whether a video is

1 Maggie Astor, Project Veritas Video Was a 'Ceerdied Disinformation Campaign,' Researchers Say, THE NEW YORK TIMES
(Sept. 29, 2020), httos://www.nytimes.com/2020/09/29/us/politics/project-veritas-ilhan-omar.html; Maggie Astor,
Rgcgarchgre say Project Veritas accusing ‰n Omar of voter fraud was a 'cccrdinard disinformation campaign', THE NEW YORK
TIMES (Sept. 29, 2020), https://www.nytimes.com/2020/09/29/us/researchers-sav-a-r>roiect-veritas-video-accusing-

ilhan-omar-of-voter-fraud-was-a-coordinated-disinformation-campaign.html (together, "the Scptcmber 29 Articles").

FILED: WESTCHESTER COUNTY CLERK 11/02/2020 04:37 PM INDEX NO. 63921/2020

NYSCEF DOC. NO. 2 RECEIVED NYSCEF: 11/02/2020



'deceptive'
is plainly opinion and not actionable as a matter of law."). Nonsense. The Times clearly

suggests that Project Veritas altered,
'doctored,'

or selectively edited the video in order to deceive or

fraudulently induce the public to believe a narrative that was not true.2 More specifically, The Times

makes the (false) claim that Project Veritas made a "deceptive
video"

and then engaged in a

widespread and coordinated effort to create the perception that the "deceptive
video"

was accurate

when the underlying video was manipulated. Of course, juries are asked every day to determine, as

a factual matter, whether a business has engaged in deceptive conduct in marketing a product-it is

one of the legal elements of every consumer protection statute on the books, including in The
Times'

own home jurisdiction.3 And whether the video was purportedly
"deceptive,"

because according to

The Times it relied on "unidentified sources and with no verifiable evidence that Representative

Ilhan Omar's campaign had collected ballots
illegally,"

for some other reason, or not
"deceptive"

at

all is a question for the jury.4 (we do find it highly ironic that The Times is complaining of the use

of "unidentified sources"-which were on video-given The
Times'

routine usage of anonymous and

confidential sources who rarely, if ever, appear on video.) Notably, Ms. Green relies on an

unpublished California case to support her
"opinion"

defense, but we are confident that a fulsome

review of myriad cases we have cited below will help change The
Times'

perspective on this point.

Not only is the question of whether Project Veritas published a "deceptive
video"

a

question of fact capable of a defamatory meaning, it is also defamatory per se. Although The Times

pejoratively characterized Mr. O'Keefe as a "conservative
activist"

in the September 29 articles, he is

a journalist and Project Veritas is a non-profit journalism enterprise whose very purpose is to conduct

undercover investigations.5 Their mandate is to "investigate[] and expose[] corruption, dishonesty,

self-dealing, waste, fraud, and other misconduct in both public and private institutions."6
Falsely

2 Flowers v. Carville, 310 F.3d 1118, 1128 (9th Cir. 2002) (holding that plaintiff stated a claim for defamation where
defendants alleged that plaintiff published "doctored" or "selectively

edited" tapes because such statements "insinuate
[plaintiff engaged in] deception"); see also Manufactured Home Communities, Inc. v. Cty. of San Diego, 544 F.3d 959, 964
(9th Cir. 2008) (holding that accusations implying that plaintiff deliberately misled the public for its own benefit were

defamatory);
Brokers' Choice of Am., Inc. v. NBC Universal, Inc., 757 F.3d 1125, 1136-40 (10th Cir. 2014) (holding that

plaintiff stated a claim for defamation where plaintiff alleged that he was the subject of a deceptively edited interview
which falsely implied plaintiff used predatory tactics to grow his business); Sherrod v. Breitbart, 304 F.R.D. 73, 74-75
(D.D.C. 2014) (holding that plaintiff stated a claim for defamation where she contended that defendant published a

deceptively edited video implying that plaintiff discriminates against persons on the basis of race); cf. Partridge v. State,
100 N.Y.S.3d 730, 734 (N.Y. App. Div. 2019).
3 N.Y. Gen. Bus. Law §§ 349(h) (creating private right of action for deceptive trade practices); seealso Securitron Magnalock
Corp. v. Schnabolk, 65 F.3d 256, 262 (2d Cir. 1995) (upholding jury award of damages because defendants engaged in
"deceptive acts and

practices"
under N.Y. Gen. Bus. Law § 349); Dank v. Sears Holding Management Corp., 940 N.Y.S.2d

648, 650 (N.Y. App. Div. 2012) (upholding trial court's submission of question whether defendant engaged in deceptive
trade practices to a jury); cf. Microsoft Corp. v. Bristol Technology, Inc., 250 F.3d 152, 153 (2d Cir. 2001) (whether defendant
engaged in deceptive trade practices was a jury issue under under Connecticut Unfair Trade Practices Act).
4 Flowers, 310 F.3d at 1127 (holding that where a statement is susceptible to more than one meaning, "one of which is

defamatory, the resolution of the ambiguity is a question of fact for the jury"); G.L. v. Markowitz, 955 N.Y.S.2d 643, 645
(N.Y. App. Div. 2012) ("If the contested statements are reasonably susceptible of a defamatory connotation, then it
becomes the jury's function to say whether that was the sense in which the words were likely to be understood by the

ordinary and average [listener].") (internal quotanon marks and citations omitted); Arrigoni v. Velalla, 110 A.D.2d 601,
604-05, 488 N.Y.S.2d 184 (N.Y. App. Div. 1985) (same).
5 See Project Veritas, Overview, https://www.nroiectveritas.com/about/.
6
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attributing to Mr. O'Keefe and to Project Veritas a claim that they intentionally manipulated their

broadcast video in a deceptive manner attributes to them conduct unfit for their profession and

trade, as a journalist and journalism enterprise.7
And, as you know, damages are presumed in a

defamation per se case under New York law.8 Some of those damages include, for example, the cost

for me to prepare this letter after The
Times'

refused to issue a retraction when Project
Veritas' in-

house counsel wrote to it.9

As a factual matter, the video itself is in no way
"deceptive."

The video centers on self-

recorded videos from Mr. Liban Mohamed, which Mr. Mohamed publicly shared on social media

and only later deleted. In one self-recorded video, Mr. Mohamed explains while driving his car that

he has collected enough absentee ballots to fill his entire car, and then he pans the camera to reveal

the numerous absentee ballots resting on the dashboard.¹° In another, Mr. Mohamed alleges that

he collected 300 ballots "just
today"

for Mr. Jamal Osman.11 And that barely scratches the surface

of videos created and published to social media by Mr. Mohamed, which include shots of

Mr. Mohamed collecting ballots as late as 2:00 a.m. and footage of Mr. Mohamed in his car with

another person holding what appear to be a large number of ballots.12
Again: these are not videos

taken or recorded by Project Veritas; these are videos recorded, and uploaded, by Mr. Mohamed

himself to his personal social media account and later deleted. Mr. Mohamed, in a recorded phone

call with a Project Veritas journalist, also said that he worked for Jamal Osman.13 And Mr. Omar

Jamal confirmed that Mr. Mohamed worked for Rep. Omar and Jamal Osman.14 Mr. amal alsO

specifically connected Rep. Omar with the cash-for-ballots scheme when he alleged that her Deputy

7
Spring v. County of Monroe, 57 N.Y.S.3d 799, 802 (N.Y. App. Div. 2017) (holding that accusations that plaintiff is

dishonest with respect to plaintiff's practice of plaintiff's profession); Gatz v. Otis Ford, Inc., 691 N.Y.S.2d 113, 114 (N.Y.
App. Div. 1999) (statements implying that plaintiff was dishonest in his profession were defamatory per se); Grimaldi v.

Schillaci, 484 N.Y.S.2d 159 (N.Y. App. Div. 1984) (same); Dardashtian v. Gitman, No. 17-Civ-4327, 2017 WL 6398717,
at *8 (S.D.N.Y. Nov. 8, 2020) ("A statement constitutes defamation per se if there is some reference, direct or indirect,
in the words or in the circumstances attending their utterance, which connects the charge of incompetence
or dishonesty to the particular profession or trade engaged in by plaintiff."); seeN.Y. Jurisprudence 2d: Defamation and

Privacy § 31 (noting that charges that a person is dishonest in connection with his or her occupation or with reference
to the carrying on of his or her business).
8 Geraci v. Probst, 938 N.E.2d 917, 923 (N.Y. 2010) ("Damages will likewise be pressed for statements that charge a
person with committing a serious crime or that would tend to cause injury to a person's profession or business.");
Liberman v. Gelstein, 605 N.E.2d 344, 347 (N.Y. 1992) (same).
9

See, e.g., Den Norske Ameriekalinje Actiesselskabet v. Sun Printing & Publishing Ass'n, 122 N.E. 463 (N.Y. 1919) (holding
defamation plaintiff may recover reasonable expenses incurred mitigating damages); seealso Houston v. New York Post Co.,
No. 93-CIV-4408, 1997 WL 10034, at *6 (S.D.N.Y. Jan. 10, 1997) (holding defamation plaintiff is entitled to expenses
incurred for mitigating damages, and therefore permitting plaintiff to replead where plaintiff claimed that $30,000.00
in mitigation expenses for obtaining a retraction from defendant).
10 See Project Veritas, Ilhan Omar Connected Cash-For-Ballots ½ter Fraud Scheme Corrupts Elections,
https://www.projectveritas.com/news/ilhan-omar-connected-cash-for-ballots-voter-fraud-scheme-umupts-elections/, at
1:05-1:117.
11Id. at 1:21-24.
12Id. at 1:39-1:57.
13Id. at 5:59-6:24.
14Id. at 2:00; 3:55.
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Director in Minneapolis, Ali Isse Gainey who has done fieldwork in the past for her,15 "is part of

people who are using cash to get votes."16

Several unnamed sources also corroborated that Rep. Omar and others are involved in illegal

ballot-harvesting. In one recorded interview, an unnamed source stated that canvassers working for

Rep. Omar came to his apartment complex; told a number of the people living there that they would

apply for absentee ballots; and, when those living in the complex received the ballots, the canvassers

returned, filled out the ballots for Rep. Omar; and paid those people when they signed the absentee

ballots and then mailed the ballots in.17 Another anonymous source said that Mr. Gainey brought
"bags"

of money and paid those who voted for Rep. Omar, and she identified Mr. Gainey as a

"campaign chair of Ilhan, a staffer in her office."18

The fact that Project Veritas utilized unnamed sources certainly is not evidence that the video

was "deceptive"-unless of course The Times is prepared to concede that its own reporting that all

too frequently relies on anonymous and confidential sources¹9
is, by the same token,

"deceptive."
Is

The New York Times prepared to admit that any facts only supported by "unnamed
sources"

are not

credible? For instance, is The Times willing to admit that an article published on October 6, 2020,
'We Need to Take Away

Children,'
No Matter How Young, Justice Dept. Officials Said, which is "based on

a review of the 86-page draft report and interviews with three government officials who read it in

recent
months"

but "who spoke on the condition of anonymity because they had not been

authorized to discuss it
publicly,"

is not a
"deceptive" article?2° Or is the recent report that "a

15
See, e.g., Federal Election Commission, Schedule B 2018 (reporting that Mr. Gainey received payments from Rep.

Omar's campaign in 2018); Info on Conress.com, Campaig- Finance Report for Rep. Omar, (Last visited on October 7,
2020), https://ioncongress.com/index.php?page=Finance&member id=OO00173&chamber=house (reporting that
Mr. Gainey raised $83,147.00 from July 9, 2018-July 10, 2020 for Rep. Omar's campaign, based on reporting to the
Federal Election Commission).
16 See Project Veritas, Ilhan Omar Connected Cash-For-Ballots Voter Fraud Scheme Corrupts Elections,
httos://www.t>roiectveritas.com/news/ilhan-omar-connected-cash-for-ballots-voter-fraud-scheme-corrupts-elections/, at
7:28.
17Id. at 4:29-5:41.
18Id. at 6:49.
19

See, e.g.,; Emily Cochrane, Trump says he is pulling the plug on stimulus talks., The New York Times (Oct. 6, 2020),
https://www.nytimes.com/2020/10/06/world/trump-savs-he-is-t>ullin the-plug-on-stimulus-

talkshml?searchResultPosition=5 ("Ms. Pelosi had told lawmakers on a private caucus call moments before Mr. Trump's
tweets that Democrats were 'waiting for them to approve our language to crush the virus and how we put money in the
pockets of the American

people,'
according to a Democratic aide on the call, who disclosed her remarks on condition

of anonymity."); Liam Stack, Backlash Grows in Orthodox Jewish Areas Over Virus Crackdown by Cuomo, The New York
Times (Oct. 7, 2020), httos://www.nvtimes.com/2020/10/07/nvregion/orthodox-jews-nyc-

coronavirus.html?searchResultPosition=1 (reporting that a man beaten in Brooklyn, NY "was identified as Berish Getz

by a relative, who spoke on the condition of anonymity out of fear for their safety"); Jonathan Martin, Citing Joe Biden's
'Wishes,' Pro-Biden Group Will Not Air Ad Emunnug the Deaths of His First Wife and His Daughter, The New York Times
(Oct. 8, 2015), https://www.nytimes.com/politics/first-draft/2015/10/08/citing-joe-bidens-wishes-pro-biden-group-

will-not-air-ad-recounting-thc-deaths-of-his-first-wife-and-his-daughter/?searchResultPosition=60 (relying on an
"unnamed source close to Mr.

Biden"
regarding Mr. Biden's anwillingness to "politically capitalize on the tragedies they

[the Biden family] have endured").
20Michael D. Shear, Katie Benner, and Michael S. Schmidt, 'We Need to Take Away

Children,' No Matter How Young,
Justice Dept. Officials Said, The New York Times (October 6, 2020),
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volunteer in the British portion of the [covid-19 vaccine] trial had received a diagnosis of transverse

myelitis, a rare but serious inflammation of the spinal
cord,"

also
"deceptive"

because it was based

on "an nanamedsource"?2¹ Should The
Times'

readers regard those as facts as not credible? And
if The Times stands by those reports, why is The Times treating Project

Veritas'
reporting with such

hostility simply because it includes statements-and videos-from unnamed sources?

Apart from the legal risk The Times has taken by publishing this false claim, we are also

confused by Ms. Green's
"opinion"

defense when these articles appeared on
Times'

Politics news

page authored by one of its political reporters:

= ct Ebesiew gorksimes

Maggie Astor
MaggieAstmisapohticalreporterforTheNewYorkTimes.Prevmusly,shewasageneralassigmnent
reporterontheExpressTeamandacopyeditor.BeforecommgtoTheTimes.shewasareporterfor
TheRecordin NewJersey.ShehasadegreempobticalsciencefromBarnardConege.

Did Ms. Astor recently become part of The
Times'

editorial team and her
Times'

bio has simply not

been updated-and The Times erroneously published her
"opinion"

piece on the news side, rather

than editorial side of the paper? Or is The Times conceding that it publishes its political opinions

on its news pages when it is covering a purportedly "political
activist"

whose
"conservative"

politics

it does not like? Wouldn't that be a violation of The
Times'

own standards for "[e]thical
[j]ournalism,"

which demand "strict neutrality in reporting on politics and
government"

and which

clearly and unambiguously declare that "[j]ournalists have no place on the playing fields of politics"?22

Or is this a made-for-litigation argument by Ms. Green that, based on the caselaw we cite above,
holds little weight? Regardless of which of these is correct (hint: it's the last one!), it is problematic

for The Times. And at minimum, the placement of this article by this reporter suggests that The
Times'

own news editors believed that the statement was a verifiable statement of fact-not an

opinion.

Separate from the false and defamatory claim that Project Veritas published a "deceptive
video,"

The Times also makes the false and defamatory statement that it was part of a coordinated

"disinformation
campaign"

with President Trump's reelection campaign-in violation of campaign

finance laws23-by pointing to the fact that individuals associated with the campaign like Donald

httos://www.nytimes.com/2020/10/06/us/politics/family-senaration-border-immigration-jeff-sessions-rod-

rosenstein.html?searchResultPosition=2.
21Sheryl Gay Stolberg, Health Official Tries to Reassure Public That Science Will Set Vaccine Approval, The New York Times
(Sept. 9, 2020), httos://www.nytimes.com/2020/09/09/us/politics/coronavirus-vaccine-

trump.html?searchResultPosition=5 (emphasis added).
22 The New York Times, Ethical Journalism, Participation in Public Life, availabb at
httos://www.nvtimes.com/editorial-standards/ethical-iournalism.html#orotectineThePacersNeutrality ("No newsroom
or editorial employee may do anything that damages The Times's reputation for strict neutrality in reporting on politics
and government. ... Journalists have no place on the playing fields of politics.").
23See 11 C.F.R. §§ 109; 100.52; 300.2.
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Trump Jr. and Mike Lindell also retweeted or published the video shortly after it was published. In

fact, The Times falsely claimed that Project Veritas changed the release date and time of the video

specifically to counterbalance negative press the President's reelection campaign would receive based

on The
Times'

article regarding President Trump's tax returns. That is false. The truth is that

Project Veritas made an independent decision to move up the release date of this video on

Saturday, September 26-well before The
Times'

story was published on Sunday, September 27.

Internal Project Veritas emails and documents will prove this unequivocally. And I would be happy
to share them with you under appropriate circumstances. Project Veritas and Mr. O'Keefe simply
did not know that The

Times'
was set to publish its story on the same day, and the timing of this

video release had simply nothing to do with with The Times whatsoever.

The facts The Times points to as purportedly supporting its false and defamatory claims are

1) Mike Lindell tweeted the new release time for the video before Project Veritas did; and 2) Donald

Trump Jr. tweeted a version of the video soon afterProject
Veritas'

release that apparently may have

had different metadata than the version that Project Veritas released on Twitter. But Mr. O'Keefe

provided many different individuals-including a variety of main stream media outlets-advance

notice and an embargoed copy of the video, several of which occurred before The Times published

its story on President Trump's taxes, and many more of which occurred virtually simultaneously with

The
Times'

story, which explains why the metadata on Mr. Trump Jr.'s version may very well be

different than that on the version Project Veritas posted. But, to be clear, Project Veritas researched,

produced, edited, paid for, and selected the time and mode of release of this video (on its own

website and on its own social media) entirely of its own volition and independent of any
communication with any individual associated with President Trump's reelection campaign. Period.

The
Times'

entirely unsupported accusation that Project Veritas rushed the release of this video in

coordination with-and in aid of-President Trump's campaign as a result of The
Times'

reporting
is false, and it is defamatory per se because it attributes to Project Veritas illegal and unethical conduct

in violation of federal campaign finance laws, which prohibit a campaign from
"coordinating"

with

third parties without paying for and disclosing those expenditures.24

It is no response to claim that The
Times'

only used the term
"coordinated"

and
"coordination"

in its colloquial sense and not in a manner to convey illegal conduct in violation of

federal campaign finance laws. As an initial matter, The
Times'

deliberately selected to include the

quote from Stanford and The University of Washington that this "raises questions of
coordination,"

clearly implying some nefarious and unethical conduct. And as a legal matter, of course, where there

24 Geraci v. Probst, 938 N.E.2d 917, 922 (N.Y. 2010) (allegations of illegal activity are defamatory per se); Treppel v. Biovail

Corp., No. 03-civ-3002, 2005 WL 2086339, at *6, 10 (S.D.N.Y. Aug. 30, 2005) (statements that CEO directed company
to engage in

"illegal"
corporate accoundng constituted defamation per se because it "tend[s] to disparage

[counterclaimant] in his position as [CEO]"); see also Liberman v. Gelstein, 605 N.E.2d 344, 348 (N.Y. 1992) (allegations
of criminal conduct are Afamamry per se); Fehlhaber v. Board of Educ. of Utica City School Dist., No. 6:09-CV-1380, 2012
WL 2571302, at *15 (N.D.N.Y. July 3, 2012) (same); see also Restis v. American Coalition Against Nuclear Iran, Inc., 53 F.
Supp. 3d 705, 714, 724-25 (S.D.N.Y. 2014) (plaintiff stated defamation claim for defendant accusing plaintiff of

engaging in illegal business venture with Iran).
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are two plausible interpretations of a statement-one defamatory and the other not-it it is a question

for the jury to sort out.25

Not only are The
Times'

allegations defamatory per se, but there is clear and convincing
evidence that they were published with actual malice. To begin with, The Times failed to contact

Project Veritas regarding intemal editorial decisions about editing the video or about when to release

the video is evidence that The Times purposefully avoided the most obvious sources who could

corroborate or refute these allegations. Naturally, the best source of information regarding internal

decisions about video-editing and the timing of publication is Project Veritas. Such purposeful

avoidance of obvious sources is evidence of actual malice.26

Furthermore, The
Times'

failure to provide Project Veritas an opportunity to comment on

the allegations is a clear violation of basic journalistic standards, which is additional evidence of

malice 27 Had The
Times'

bothered to reach out, Project Veritas would have informed it of the

truth, including by showing it internal company emails demonstrating the timing of its decision to

publish this video. And had The
Times'

reached out, Project Veritas would have informed The

Times that the underlying
"study"

by
"researchers"

at Stanford and the University of Washington

was fraught with factual errors and its own violations of basic journalistic standards. For instance,
none of the authors of the

"study"
contacted Project Veritas before publication. Additionally,

Project Veritas would have explained how the
"researchers"

of the
"study"

selectively omitted

material information, including the fact that Project Veritas was the first to publish the updated

release date and time of the video.

A failure to retract is also evidence of malice.28 Mr. Ede wrote to The Times to ask for a

retraction of these articles, providing some of the very information I have here, including that the

25
Yonary v. Mincolla, 945 N.Y.S.2d 774, 775 (N.Y. App. Div. 2012) ("If the contested statements are reasonably

susceptible of a defamatory connotation it becomes the jury's function to say whether that was the sense in which the
words were likely to be understood by the ordinary and average person."); Corporate Training Unlimited, Inc. v. National

Broadcasting Co., Inc., 981 F. Supp. 112, 118 (E.D.N.Y. 1997) ("If the statement is subject to defamatory meaning, it is
then for the jury to determine whether a plaintiff has been defamed."); Church of Sciéñt logy Intern. V. Eli Lilly & Co., 778
F. Supp. 661, 666 (S.D.N.Y. 1991) (if statements are reasonably susceptible to a defamatory meaning, then it is "for the

jury to decide if the defamatory meaning was the one actually understood by readers of the statements."); James v. Gannett

Co., 353 N.E.2d 834, 838 (N.Y. 1976) (same).
26 Curtis Publishing Co. v. Butts, 388 U.S. 130, 157 (1967) (a failure to interview key witnesses with direct knowledge of
the accuracy of the statements is evidence of malice); Quigley v. Rosenthal, 43 F. Supp. 2d 1163, 1180 (D. Colo. 1999)
("Failure to investigate obvious sources of refutation or corroboration of statements, especially when there is no time-

pressure on their publication, may indicate not only negligence, but the higher standard of actual malice.").
27See Eramo v. Rolling Stone, LLC, 209 F. Supp. 3d 862, 871 (W.D. Va. 2016) (departure from journalistic standards is
"supportive evidence" of actual malice); Morsette v. "The Final Call," 309 A.D.2d 249, 258-59 (N.Y. App. Div. 2003) (gross
departure from standards of responsible journalism supports a finding of liability and punitive damages); see also Sheila

Coronel, et al., Rolling Stone's Investigation: 'A Failure That Was
Avoidable,'

COLUMBIAJOURNAUSM REVIEW (Apr. 5, 2015)
(noting that a reporter "should routinely share specific, derogatory

details"
with a story subject in order to allow a

meaningful opportunity to "point out holes or contradictions"),
https://www.cir.org/investigation/rolling stone investigation.php.
28Biro v. Conde Nast, 963 F. Supp. 2d 255, 281 (S.D.N.Y. 2013) (failure to retract may tend to support a finding of actual

malice); Zerangue v. TSP Newspapers, Inc., 814 F.2d 1066, 1071 (5th Cir. 1987) (same).
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"study"
The Times purportedly relied upon, itself, was littered with factual inaccuracies.29 Ms. Green

responded with a two-page, cursory letter (relying on unpublished or otherwise non-controlling

caselaw) concluding that these articles "present well-founded and non-actionable
opinions"

and

"The Times stands by its reporting."30

The
Times'

decision to ignore key sources of corroboration or refutation, its failure to adhere

to its own journalistic standards by failing to call an obvious source of information and by its decision

to include purported
"opinions"

outside of its editorial pages, and its refusal to retract suggest that

The Times is continuing to ignore the facts and is insisting on standing by this story reflects its

preconceived narrative about Project Veritas-that is, that Project Veritas regularly distorts videos

with the purported intent of deceiving the public to adopt Project
Veritas'

"conservative
activis[m]."

A blind adherence to a preconceived narrative is also evidence of malice.31 Other media companies

have acted more responsibly. As The Times itself acknowledged, other major social media outlets

with fact-checking protocols did m_t find the video misleading. Twitter, YouTube, and Reddit

specifically took no action whatsoever regarding the video-not even marking the video as
"misleading."

Nor did Facebook mark the video as misleading.

We also recognize that The Times has a financial incentive and retaliatory motive to discredit

its competitors-especially a competitor whose video The Times is targeting has been viewed by more

individuals than the total number of Times
subscribers.32

Indeed, the entire gist of these articles

suggest that The Times was angry that Project
Veritas'

work overshadowed what The
Times'

hoped

would be an explosive exposé on the President's tax returns. How long had The Times been working
to obtain the President's tax returns to write this story? How infuriated were those at The Times

that James O'Keefe's work overshadowed this long and hard-fought for story about the President's

taxes? How much money and time had The Times spent on securing the President's tax returns?

Were the September 29 articles part of The
Times'

own coordinated effort to punish and retaliate

against Mr. O'Keefe and Project Veritas? Litigation undoubtedly would result in discovery into these

questions particularly where, as here, they strongly suggest The Times had a financial or retaliatory
motive to harm, and harbored ill-will and hostility toward, Project Veritas-all of which are further

evidence of malice.33

29Letter from Jered T. Ede, Chief Legal Officer, to Maggie Astor & Dean Baquet re Retraction of September 29 Articles
(Sept. 30, 2020).
30Letter from Dana Green to Jered Ede (Oct. 2, 2020 ).
31See Eramo, 209 F. Supp. 3d at 872 ("[E]vidence that a defendant conceived a story line in advance of an investigation
and then consciously set out to make the evidence conform to the preconceived story is evidence of actual malice.")
(quoting Harris v. City of Seattle, 52 Fed. Appx. 565, 568 (9th Cir. 2005); Gilmore v. Jones, 370 F. Supp. 3d 630, 673 (W.D.
Va. 2019) (noting that evidence that defendants pursued a preconceived narrative is probative of actual malice); Butowsky
v. Folkenflik, No. 4:18-CV-442, 2019 WL 2518833, at 44 (E.D. Tex. Apr.17, 2019) (evidence that a media outlet pursued
a "preconceived

narrative"
is probative of actual malice).

32 Compare Digital Revenue Exceeds Print for 1st Time For New York Times Company, Aug. 5, 2020, available at
httos://www.nytimes.com/2020/08/05/business/media/nyt-earnings-q2.html ("The Times has 6.5 million total

subscriptions..."), with 5.9 million views on Twitter, 1.1 million views on YouTube, alone, of Project
Veritas'

video,
which excludes any views from Project

Veritas' own website.
33 Enigma Software Grp. USA, LLC v. Bleeping Computer LLC, 194 F. Supp. 3d 263, 288 (S.D.N.Y. 2016); Liberman, 605
N.E.2d at 352 (evidence that defendant was motivated to make false statements about plaintiff out of spite, bias, or ill
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Taken together, The
Times'

recHess disregard or purposeful avoidance of the most obvious

sources, its failure to adhere to basic journalistic standards, its willingness to rely on dubious sources

to advance a preconceived narrative, and its financial incentive and hostility towards Project Veritas,

and its refusal to retract this story constitute clear and convincing evidence of actual malice.34

It is no response to argue that The Times is not liable for these false and defamatory
statements because these articles merely republished the claims made in a

"study"
authored by

"researchers"
at the Stanford Internet Observatory and the University of Washington Center for an

Informed Public.35 As an initial matter, The Times clearly adopted the claim that Project
Veritas'

video was
"deceptive"

when it described the video with that adjective in the very first sentence of

both articles as a matter of fact: "A deceptive video released on Sunday, which claimed through

unidentified sources and with no verifiable evidence that Representative Ilhan Omar's campaign

had collected ballots illegally, was probably part of a coordinated disinformation effort, according to

researchers at Stanford University and the University of
Washington."

That sentence, read with its

plain and ordinary meaning, attributes only that it was part of a "disinformation
campaign"

to these

"researchers": The claim that the video is
"deceptive"

The Times adopted for itself 36 (That is

further evidence by The
Times'

factual statement later in the article that "[n]one of the material in

the video actually proved voter fraud.") Moreover, The Times-not Stanford or the University of

Washington-selected to include quotes in these articles from these
"researchers"

that the timing of

the video release was "a great example of what a coordinated disinformation campaign looks
like"

while simultaneously making the conscious decision to exclude any comment from Project Veritas

in the article because, of course, it did not call Project Veritas for comment. In addition, The Times-

not Stanford or the University of Washington-elected to include in its own article that Project
Veritas'

release was coordinated with the Trump reelection campaign in an effort to overshadow

The
Times'

own reporting. Finally, as we have already explained, the
"researchers"

for this
"study"

made their own serious factual errors and never called Project Veritas for comment-a fact The Times

purposefully avoided and that Project Veritas would have shared had The Times made an effort to

call before publication of these articles.

will tends to support a finding of actual malice); Diorio v. Ossining Union Free Sch. Dist., 946 N.Y.S.2d 195, 198 (N.Y.
App. Div. 2012) (same); Spirito v. Peninsula Airport Comm'n, 350 F. Supp. 3d 471, 481 (E.D. Va. 2018) (evidence of ill-

will can bolster an inference of actual malice); Brown v. Petrolite Corp., 965 F.2d 38, 47 (5th Cir. 1992).
34See Eramo, 209 F. Supp. 3d at 872 (denying defendant's motion for summary judgment and finding "[a]lthough failure
to adequately investigate, a departure from journalistic standards, or ill will or intent to injure will not singularly provide
evidence of actual malice, the court believes that proof of all three is sufficient to create a genuine issue of material fact").
35See Isabella Garcia-Camargo, Alex Stamos, Elena Cryst, Joe Bak-Coleman, Kate Starbird & Joey Schafer, Project Veritas

#BallotHarvesting Amplification, ELECTION INTEG1UTY PARTNERSHIP (Sept. 29, 2020),
httos://www.eipartnership.net/rapid-response/project-veritas-ballotharvesting.
36 Goldman v. Reddington, 417 F. Supp. 3d 163, 175 (E.D.N.Y. 2019) (concluding that a defendant could be held liable
for a Facebook message that she screenshoned because she "appear[ed] to take ownership of

it"
by posting the screenshot

and "adding her own commentary,"
and because "those who repeat another's defamatory statements are not sheltered

from liability"
(record citation and quotation marks omitted)); Enigma Software Grp. USA LLC v. Bleeping Comput. LLC,

194 F. Supp. 3d 263, 287 (S.D.N.Y. 2016) ("A speaker who repeats another's defamatory statement is not made imm1me
from liability for defamation merely because another person previously made the same demeaning claim"); Law Firm of
Daniel P. Foster, P.C. v. Turner Broadcast. Sys., Inc., 844 F.2d 955, 960 (2d Cir. 1988).
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I trust you understand my client's seriousness of purpose. I do not think protracted,

expensive litigation is in either of our
clients'

interests. You know me and my firm well-we do not

make idle litigation threats that we do not follow through on. Unfortunately, this is one of those

situations that I do believe will result in the filing of a compkint if The Times does not issue a

retraction. Because of that, until this matter is resolved, we must insist that The Times, the authors,
their editors, and any other individuals who participated in the reporting and editing of the

September 29 Articles, preserve and retain all documents, data, and electronically stored

information relating in any way to this publication. For the avoidance of doubt, this document hold

request includes, without limitation, the ongoing obligation to preserve and retain: (i) all

communications with sources and/or potential sources, including phone records, social media posts

or direct messages (including on those platforms like Signal, which may be set to automatically delete

communications); (ii) all communications with all persons who have performed or are performing

any work related to the September 29 Articles; (iii) all communications between the authors, editors,

fact-checkers, and/or attorneys involved with this September 29 articles; and (iv) all notes regarding
the September 29 Articles, as well as all drafts or versions of it. Because we believe that The Times

acted out of retaliation for overshadowing, and The
Times'

story attributes a motive to Project

Veritas regarding, The
Times'

own reporting on the President's tax returns, we must insist that this

document preservation notice extend equally to reporting on that story as well. These items should

be preserved regardless of the medium, format, or device on which they are hosted, and regardless

of whether they appear in documents, drafts, notes, emails, text messages, voicemail messages, social

media posts, audio and video recordings, or in any other form. Please confirm receipt of this letter

and that you intend to adhere to our request to retain documents as set forth above. We can confirm

that we are already preserving documents on our end.

We look forward to your prompt response.

Sincerely,

. --

ocJC-52-.

Elizabeth M. Locke, P.C.

10
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C L A R E L O C K E

EUZABETH M. LOCKE, P.C. L L P

libby@clarelocke.com

(202) 628-7402 10 Prince Street

Alexandria, Virginia 22314

(202) 628-7400

www.clarelocke.com

October 16, 2020

Via Email

David McCraw

Senior Vice President & Deputy General Counsel,

The New York Times Company,

620 8th Ave,

New York, NY 10018

Email: mecrad@nvtimes.com

Re: False Allegations regarding Project Veritas

Dear David:

I write in response to your October 12 letter.

We were very disappointed to hear that The New York Times is continuing to stand behind

these false and defamatory articles, characterizing them as "a fairly plain-vanilla account of
research."

While we do appreciate the time and effort you claim The Times is taking to consider the issues I

previously raised, that characterization strikes us, frankly, as disingenuous. There is not a single

sentence within these articles that even attempts to consider Project
Veritas'

perspective-much less

disclose to The
Times'

readers that these
"researchers"

were engaging in rank
"speculation"

or that-

as we conclusively demonstrate with The
Times'

and Election Integrity Project's websites own

metadata-The New York Times and the Election Integrity Project were engaged in their very own

"coordinated disinformation
campaign."

As an initial matter, you claim The
Times'

description of the video as
"deceptive"

is

appropriate because "the video was billed as proving that Rep. Ilhan Omar had engaged in illegal

'vote
harvesting'"

and "[i]t did not in fact offer up such
proof."

But this argument sets up a strawman

to knock down. Project Veritas never marketed the video as showing Rep. Omar or her campaign

engaging in illegal activities. Notably, your letter cites no evample of Project Veritas marketing the

video in the way you describe. Instead, Project Veritas clearly and plainly described the video as

individuals connected with Rep. Omar engaging in this kind of illegal conduct.
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When the video was released, both Project Veritas and James O'Keefe billed the video as

revealing that Rep. Ilhan Omar was
"connected"

to a cash-for-ballots
scheme:1

-- ProjectVerites$ JamesO'KeefeLEE* @Project_Ventas @JamesOKeefelli

BREAKING: @llhan connected h-for-ballots BREAKING: @IlhanO r connected ash-for-ballots
scheme exposed harvesting scheme EX

Video shows HUNDREDS of illegally harvested 2020
"Money is the king in everything"; harvester boasts

absentee ballots
harvestiñg HUNDREDS of 2020 absentee ballots

"Numbers do not lie...these here are all absentee ILLEGALLY! "Numbers do not lie...these here are all

ballots...my car is full..." absentee ballots...my car is full..."

#BallotHarvesting #BallotHarvesting

James O'Keefe here in downtown Minneepe s James O'Keefe here in dewntGwn Minneane

FromJamesO'Keefe . .
9:15PM Sep27,2020 TwitterWebAop 9 00PM Sep27,2020 TwitterMediaStudo

Project Veritas has continued to advertise the
"#BallotHarvesting"

video simply as an illegal ballot-

harvesting scheme
"connected"

to Rep.
Omar:2

Project Veritas (Twitter) @Project_Veritas (Sept. 27, 2020, 9:15 PM),
https://twitter.com/Project Veritas/status/1310387690995617793; James O'Keefe (Twitter) @JamesOKeefeIII (Sept.

27, 2020, 9:00 PM), https://twitter-com/TamesOKeefeIII/status/1310383750040219649.
² Project Veritas,

"HomePage,"
https://www.projectveritas.com/ (first carousel promotiñg the #BallotHarvesting video);

Project Veritas, Ilhan Omar Connected to Cash-For-Ballots ½ter Fraud Scheme Corrupts Elections: 'These Here Are All Absentee

Ballots... Look... My Car is Full ', (Sept. 27, 2020, last visited on Oct. 15,

2020), https://www.projectveritas.com/news/ilhan-omar-connected-cash-for-ballots-voter-fraud-scheme-corrupts-

elections/1.

2
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>

ProjectVeritashesjustreleasedevo1erfraudBOlidBSHELL

Project Veritas promoted the second video on
"#BallotHarvesting"

using the
"connected"

language

as
welh3

James O'Keefe
@JamesOKeefellI

BREAKING:Om onnected ter SEEN
Exchanging$20 ion Ballot."Wedon't FULL YOUTUBE VIDEO: @IlhanM onnecte arvester
care illegal."..."Wearetaking the moneyand we'll vote for
you" "@llhanMNis the one who cameup with ali this.. SEEN Exchanging $200 for Genera lot. "We

don't care illegal."

#CashForBallots

RETWEET!

#CashForBallots

OmarConnectedHarvesterSEENExchanging$200 for Gen...
SUBSCRIBETOOURCHANNEL!Supportourwork with tax
deductibledonation:https://www.projectveritas.com/donat...

youtube.com

FromJamesO'Keefe
to:33PMSep28.2020-NtterWebApo 11:01PM- Sep28, 2020 - TwitterWebApp

3
See, e.g., Project Veritas (Twitter) @Project_Veritas (Sept. 28, 2020 10:33 PM),

https:/ /twitter.com/Project Veritas/status/1310769622568898560; James O'Keefe (Twitter) @JamesOKeefeIII (Sept.

28, 11:01 PM), httos: / /twitter.com/TamesOKeefelII/status/1310776658056613889 ("FULL YOUTUBE

VIDEO.‡IlhañMN Connected to Harvester SEEN exchañgiñg $200 for General Election Ballot. "We don't care
illegal"

RETWEET! #CashForBallots").

3
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And the video didprovide substantial evidence of that claim, including by showing video of

illegal ballot harvesting by Mr. Osman, who three separate sources (including Omar Jamal, who is

entirely on the record) say has worked directly for Rep. Omar's campaign. And as we previously

explained, Mr. Jamal also specifically connected Rep. Omar with the cash-for-ballots scheme when

he alleged that her Deputy Director in Minneapolis-Ali Isse Gainey, who has done fieldwork for

her in the past4-"is part of people who are using cash to get
votes."5

Notably, The Times itself clearly considers Mr. Jamal to be a credible and knowledgeable

source with respect to issues concerning the Somali-American community in Minneapolis and

Ms. Omar in particular. The Times has quoted and featured Mr. Jamal on the record in numerous

stories, for example here:
6

. . . -... ..-- -
in Minneapolis, S=:!! ^_--÷.-.: Rnd
UnwelcomeEchoesof Strife at Home
Thomandslehpolitiadchwn.vmk-nmanddangerinSomalia
Now.manyaremrpnWandalarmedatthedarwrnanddistn-as
they'rcwingintheirswwhc.nw.

4
See, e.g., Federal Election Commiccion, Schedule B 2018 (reporting that Mr. Gainey received payments from Rep.

Omar's campaign in 2018); Info on Conress.com, Campaign FinanceReport for Rep. Omar, (Last visited on October 7,

2020), httns://ioncongress.com/index.php?page=Finance&member id=OO00173&chamber=house (reporting that

Mr. Gainey raised $83,147.00 from July 9, 2018-July 10, 2020 for Rep. Omar's campaign, based on reporting to the

Federal Election Commission).
5 See Project Veritas, Ilhan Omar Connected Cash-For-Ballots ½ter Fraud Scheme Corrupts Elections,

https://www.projectveritas.com/news/ilhan-omar-connected-cash-for-ballots-voter-fraud-scheme-corrupts-electic,ns/, at

7:28.
6 See Kimiko de Freytas-Tamura, "In Minnemolis, Somali-Americans Find Unwelcome Echoes of Strife at

Home,"
The

New York Times (June 7, 2020) (quoting Mr. Jamal on the impact of racial unrest and crackdowns on protestors in the

Minneapolis Somali-American community), cecilable at https://www.nvtimes.com/2020/06/07/us/mna.ea,ulis-

somalis-george-floyd.html.

4
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And here:7

In Bridge Ce!!ap••, Refugee Group
Faces a New Ordeal

asmomennew,

MINNEAPOLIS,Aug.7Amongthehardesthitinthebridge
coBapselastweekwasagroupthathadsurvivedwarandstrifein
theirhomeland,Somana,andamoveacrosstheworldtosettle

"This is a very difficult situation for the family," said Omar Jamal,

who has helped Ms. Sahal's family and directs the Somali Justice

Advocacy Center. "When a person dies, he leaves the world. But

here, there is nothing we can do."

Indeed, The Times even published an Op/Ed Mr. Jamal authored in
2013:3

The Question Now Is When and Where
in the U.S. the Shabab Will Attack

Omar Jamal is the tirst secretary to the Friends of Somalia UN

SEPTEMBER30.20D

7 Monica Davey, "In Bridge Collapse, Refugee Group Faces a New
Ordeal,"

The NewYork Times (Aug. 8, 2007) (quoting
Mr. Jamal on how a deadly bridge collapse impacted the Somali-American ccmmmiy in Minneapolis), evailcble at

https:/ /www.nytimes.com/2007 /08/08/us/08bridge.html½rchResultPosition=4;
8 Omar Jamal, "The Question Now is When and Where in the U.S. the Shabab Will

Attack,"
The New York Times

Op/Ed (Sept. 30, 2013), available at https://www.nytimes.com/roomfordebate/2013/09/30/does-al-shabab-pose-a-

threat-on-american-soil/the-question-now-is-when-and-where-in-the-us-the-shabab-will-attack.

5
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In fact, The New York Times itself has quoted Mr. Jamal specifically on the subject of

Congresswoman Omad

Unchecked'Hate'TowardRep.Ithan
OmarHasAmerican Muslims

Shuddering

"Usuallywhensomeoneiselectedto a higheroffice,I alwayssee
that peopletakeit easyin the first term, first year,"saidOmar
Jamal,a politicalconsultantin St.Paul,Minn.,whois fromSomalia.
"They learn.Theydon'tgoaroundsayingwhatevercomesto their

s, ..sas,. mind."

Mr.JamalsaidhebelievedMs.Omarwaspayingthepricefor
(Formorecoverageofrace.Quppheretohaveou' fOCUSing100heavilyon Israel."I think she'sgonethe wrongway in

creatingcontroversyandbeinganti-Semitic,"hesaid."Sheshould
havefocusedonherdistrict, housing,education,butshebecame

enoughofthegoodnews- someonelikeher,ablar obsessedwith Israel."
woman.wasgoingtoWashmgtontorepresemAme _ -_
ButjustfourmemhsintoMs.Omartfirstterm,thatfeelingof
celebrationhastakenasharpturn

Of course, an on-the-record witness statement by a person with knowledge of this kind of illegal

activity-whom The Times obviously believes is credible enough to repeatedly use as a source in its

own reporting-jS evidence that those connected with Rep. Omar engaged in illegal ballot

harvesting-and it would be fully admissible in a court of law.

We are surprised that The Times is ignoring the clear language that these individuals are
"connected"

to Rep. Omar-because it is precisely the same kind of language The Times regularly

uses when it attempts to implicate a person in power with those engaged in illegal or unethical
conduct.¹°

9
See, e.g., John Eligon, "Unchecked

'Hate'
Toward Rep. llhan Omar Has American Muslims

Shuddering,"
The New

York Times (Apr. 25, 2019),available at https://www.nytimes.com/2019/04/25/us/ilhan-omar muslimreactions.htmL
¹°

See, e.g., Mark Mazzetti, G.O.P.-Led Senate Details Ties Between 2016 Trump Campaign and Russia, The New York Times

(August 18, 2020), https://www.nytimes.com 2020/08/18/us/politics/senate intelliacnce-russian-interference-

repore hemPsearchResultPosition=43 ("The report suggested that Mr. Manafort was compromised by his financial ties

with Russian and Ukrainian oligarchs, who tismsd cs were connected to Mr. Kinmnik the Russian intelligence

operative."); Katie Glueck, Michael S. Schmidt, Mike Isaac, Allegatim on Biden Prompts Pushback from Social Media

Companies, The New York Times (October 14, 2020), httos://www.nvtimes.com/2020/10/14/us/politics/hunter-

biden-ukraine-facebook-twitter.html?searchResultPosition=1 (noting that "Rudy Giuliani's alliance with figures

connected to Russian intdugence has been widely reported"); Russ Beuttner, Susanne Craig, and Mike McIntire, Long-

6
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Nor does Buckley v. Littell help The
Times'

position. Littell's text and analysis is so fact-

specific, it simply does not apply here. First, Littell's pronouncement that the term
"deceiver"

was

not actionable was entirely intertwined with its analysis of the question of whether Mr. Buckley was

"acting as a deceiver in the purveying of fascist
material,"

and the Second Circuit had already

determined earlier in the case that there was significant "ambiguity and looseness of the term[]
'fascist,'"

id. at 891, and that in that particular context, "the statement from the disputed passage

that a fellow traveler 'functions as a
deceiver'

is subject to the interpretation that the deception might

be innocent and
unintentional"

because under the circumstances, "one can 'function as a
deceiver'

without doing so
intentionally,"

id. at 892. Second, calling someone a
"deceiver"

is much more akin

to name-calling than making specific, factual claims that a journalist published a deceptive video

because that video did not live up to the journalist's marketing efforts. And The
Times'

only two

bases for claiming the video is deceptive have been fully debunked-namely that Project Veritas 1)

relied only on unidentified sources (but see Omar Jamal's on-the-record video statements); and 2)

failed to prove Rep. Omar engaged in voter fraud (but see screen captures and paragraph above

debunking this strawman argument).

Regarding your claim that "it is not really a fair reading of the
piece"

to say the story implied

illegal coordination with the Trump campaign, your own letter demonstrates why that is precisely

the way an objective reader would understand The
Times'

article. By selecting the quote from

Stanford and the University of Washington that the research "raises questions of
coordination"

with

the Trump campaign (your emphasis), The
Times'

articles use precisely the same legal term of art
"coordination"

that is prohibited in the context of
"campaigns"

under federal law-and suggest the

campaign and Project Veritas need to answer those
"questions"

to explain why this
"coordination"

is not nefarious. The
Times'

may disagree with this reading, but ultimately it will be a question for

a trier of fact.

The
Times'

defense of its article also claims that Stanford and the University of Washington

were merely engaged in
"speculation"

and The Times properly "presented [it] as
speculation."

Except

nowhere in The
Times'

article do the words
"speculation," "conjecture," "surmise,"

"without
proof,"

or "without
evidence"

ever appear (except, of course, when The
Times'

uses those last two when

speaking about Project Veritas). If the
researchers'

claims were so clearly
"speculation,"

why didn't

The Times label them as such? And more importantly, if The Times knew that Stanford and the

University of Washington were engaging in such
"speculation"

as to clearly provable facts, why didn't

The
Times'

call Project Veritas to see if that
"speculation"

was accurate? Here, "the press [did not

Concealed Records Show Trump's Chronic Losses and Years of Tax Amida e, The New York Times (September 29,

2020), https://www.nytimes.com/interactive/2020/09/27/us/donald-trump-

taxes.html?searchResultPosition=15 (alleging that then-Presidential Candidate Donald Trump met with a lawyer

"connected to the Kremlin"); Joshua Robinson, Mike Piazza Leaves Quickly, and Quietly, After Citi Field Ceremony, The

New York Times (April 13,

2009), https://www.nytimes.com/2009/04/14/soorts/baseball/14piazmhtmWearchResultPosition=3 (Mike Piazza

was "connected to allegations of steroid use in a recently published book, 'The Rocket That Fell to
Earth'

by Jeff

Pearlman").

7
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use its] latitude to present competing points of
view"

at all-it purposefully avoided Project
Veritas'

point of view altogether. Regardless of what appears to be The
Times'

intentional, fundamental

lapse of journalistic standards, as you well know, using magic words like "I
believe,"

or
"probably,"

before a false statement does not insulate a publisher from
liability."

As to the question of why The Times would publish as fact the groundless speculation of

these
"researchers"

that Project Veritas engaged in a "coordinated disinformation
campaign,"

and

also baselessly label Project
Veritas'

reporting as
"deceptive,"

the answer is hidden in plain sight.

Metadata from the websites of the "Election Integrity
Project"

and The New York Times (attached

hereto as Exhibit A) show that this
"research"

was published only 62 minutes before The Times

published Ms. Astor's story about it:

ElP Article NY Times Article

<title data-r =" Disinformation
C ers Say- TheNewYorkTimes</title>

a_=s.2...--....e.-.a..a 5 <metadata-rh="true*' I.temprop="inLanguage"content="en-US'/><metadata-rh= t
property article:published" content 2020-09-29T22:11:25.000E"/><metadata-rh true

erty= article:modified- content="2020-09-29T22:11:25.0002-/><metadata-rh= t

14:08 Pacific = 5:08pm Eastern 22:11 Zulu = 6:11pm Eastern

a itemprop="author" content="Isabella Garcia-Camargo"/>
<meta itemprop="datePublished" content="2020-09-29T14:08:54-0700"/> ; .

ta itemprop="headline" content="Project Veritas #BallotHarvest - , .

Obviously, in the span of only one hour, Ms. Astor did not discover, read and digest Stanford

and the University of Washington's 1,200 word post, interview its authors, write her own nearly

one-thousand word story about it, call the Trump Campaign and Mike Lindell for comment, submit

that story to her editors for review and approval, and see it published on The
Times'

website. This

11
See, e.g., Milkovich v. Lorain Journal Co., 497 U.S. 1, 18-19 (1990) (holding that simply couching a defamatory statement-

for instance, 'Jones is a liar'-in terms of opinion-'in my opinion Jones is a liar'-does not dispel the factual implications

contained in the statement); Garrett v. Tandy Corp., 295 F.3d 94, 104 (1st Cir. 2002) ("We c~h, therefore, that a

speaker's use of a prefatory term such as 'I
suspect'

does not automatically inoculate [the speaker] against liability for

defamation"); Enigma Software Grp USA LLC v. Bleeping Comp. LLC, 194 F. Supp. 3d 263, 286 (S.D.N.Y. 2016) (finding
that qualifying statements such as "'my personal

recommendation'
or 'in my opinion'... do not transform [the speaker's

posts] into ñonactionable pure opinion") (internal citations and quotations omitted); Davis v. Boeheim, 22 N.E.3d 999,
1007 (N.Y. 2014) (holding that plaintiff stated a defamation notwithstanding language couched in terms of "I believe").

8
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timcliñc makes it clear that EIP secretlygave The New York Times a draft copy of their
"research"

to write a story in advance of publication-precisely so that EIP's post could be followed up very

shortly after with a New York Times stamp of approval that would greatly increase the attention

and publicity that EIP's smcatiñg of Project Veritas would receive. The Times never disclosed this

coordination with EIP to its readers.

At bottom, it is clear that The New York Times and Stanford and the University of

Washington were engaging in precisely the same nefarious conduct this
"research"

and these articles

accused Project Veritas of. Their coordinated effort furthers both The
Times'

and the
researchers'

bias-driven desires to undermine journalism that reflected poorly on a prominent Democratic

politician, as well as the
Times'

vindictiveness about the Project Veritas report upstaging The
Times'

story about Donald Trump's taxes. In short, and quite ironically, this Times story was itself the

product of a "coordinated disinformation campaign"-a collaboration between The Times and

left-leaning academics who shared the goal of discrediting Project Veritas and its groundbreaking

report, as quickly and thoroughly as possible. That is textbook actual
malice.12 And The

Times'

own failure to disclose this
"coordination"

to its readers, while simultaneously reporting on Project
Veritas'

purported
"coordination"

is plain and simple hypocrisy. Our only real question at this

point-and we are confident discovery would reveal-whose idea this
"research"

was in the first place.

Did it originate with The Times? The
Times'

readers deserve to know the answer to this question.

We reiterate our demand to retract these baseless, obviously coordinated, and defamarnry

articles. In the interest of aiding The Times so that it can reach its "only goal . . . to make sure [its]

story is factually accurate for [its]
readers,"

I am attaching hereto (Exhibit B) a redline of the

September 29 online article with minimum changes necessary to provide a much more fair,

balanced, and accurate account of EIP's report, the actual facts surrounding Project
Veritas'

decision

to move up the release of the video, what the video actually showed, Project
Veritas'

response and

reaction to these
"researchers'"

"thoroughly
misguided" "speculation,"

and a meaningful disclosure

of The
Times'

own involvement in coordinating with EIP to promote this defamation of Project

Veritas. As you will see, the article as written simply cannot stand-and the corrections are too

extensive to be made such that the original article's gist remains the same. To be clear, Project

Veritas does not think that these corrections go far enough-this redline demonstrates how

inaccurate The
Times'

article is and how meaningful changes to reflect the facts fully gut the original

article. I would welcome the opportunity to speak with you about it, and go through it line by line,

if it would be helpful.

1² See Eramo v. Rolling Stone, LLC, 209 F. Supp. 3d 862, 872 (W.D. Va. 2016) (bias, ill will, and intent to injure are

evidence of actual malice).
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Sincerely,

Elizabeth M. Locke, P.C.
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C L A R E L O C K E

ELIZABETH M. LOCKE, P.C. L L P

libby@clarelocke.com

(202) 628-7402 10 Prince Street

Alexandria, Virginia 22314

(202) 628-7400

www.clarelocke.com

October 28, 2020

Via Email

David McCraw

Senior Vice President & Deputy General Counsel,

The New York Times Company,

620 8th Ave,

New York, NY 10018

Email: mccrad@nvtimes.com

Re: False and Defamatory New York Times Reporting on Project Veritas

Dear David:

As you know, my firm is preparing a complaint against The New York Times and certain of

its employees regarding recent false and defamatory statements published by The Times concerning

Project Veritas. Can you please let me know who the primary editors were for each of the following

New York Times stories?

• Maggie Astor, "Project Veritas Video Was a 'Coordinated Disinformation C
mpaign,'

Researchers
Say,"

The New York Times (Sept. 29, 2020) (published online);

• Maggie Astor, "Researchers say a Project Veritas video accusing Ilhan Omar of voter fraud

was a 'coordinated disinformation
campaign,"

The New York Times (Sept. 29, 2020)

(published online);

• Maggie Astor, "Project Veritas Releases Misleading Video, Part of What Experts Call a

Coordinated
Effort,"

(Sept. 30, 2020) (published in print);

• Tiffany Hsu, "Conservative News Sites Fuel Voter Fraud
Misinformation,"

The New York

Times (Oct. 25, 2020) (published online); and

• Tiffany Hsu, "False Voter Fraud Stories Are Churning on Conservative News
Sites,"

The

New York Times (Oct. 26, 2020) (published in print).
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Separately, the Tiffany Hsu stories referenced above contains the following statement, which

is substantially similar to the false claims in Ms. Astor's previous stories:

In a similar cycle, the Fox News host Sean Hannity and conservative publications

magnified the reach of a deceptive video released last month by Project Veritas, a

group run by the conservative activist James O'Keefe. The video claimed without

named sources or verifiable evidence that the campaign for Representative Ilhan

Omar, a Minnesota Democrat, was collecting ballots illegally.

Notably, we were a little surprised-given The
Times' "opinion"

defense-to see The Times grouping

in Project
Veritas'

"deceptive
video"

among those "[f]alse [v]oter [f]raud
[s]tories"

in Ms. Hsu's article.

Is The New York Times now taking the position that there is such a thing as a "false opinion"? And

is Ms. Hsu, like Ms. Astor, also including her
"opinion"

in the news pages in violation of The
Times'

own standards for "Ethical Journalism"? We know better-and so does The Times. The
Times'

October 26 article is just another example of why the claim that Project Veritas released a "deceptive
video"

is not an
"opinion"

at all. For the reasons previously stated, Project Veritas requests that The

Times immediately retract these statements. We assume that The Times will not issue a retraction,

but please let me know as soon as possible if we are mistaken in our assumption.

Please extend The
Times'

preservation of documents (to the same extent as we have

previously outlined) to Ms. Hsu, her editors, and any other individuals who worked on these

October 25 and 26 articles.

Finally, as you may be aware, Project Veritas just released another investigative report on

voter fraud containing clear evidence and admissions of illegal practices taking place in Bexar

County, Texas, by an individual working for a number of state and federal candidates-including a

Republican congressional candidate
1

Thus far, we have not seen any reporting by The Times on

this investigation. Please let me know when we can expect to. If we do not, we will assume it is

because it undercuts The
Times'

preconceived narrative that Project Veritas is a "conservative
activist"

group seeking to spread
"deceptive"

claims of voter fraud by Democrat candidates.

I look forward to hearing from you.

Best,

o cwC O

Elizabeth M. Locke, P.C.

1 https://www.projectveritas.com/news/ballot-chaser-raquel-rodriguez-boasts-judgealegislators-in-my-pocket-im/.

2
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10/30/2020 Project Veritas Video Was a 'Coordinated Disinformation Campaign,' Researchers Say - The New York Times

ElleNeu ork 5imes https://nyti.ms/33ccuwc

Project Veritas Video Was a 'Coordinated Disinformation
Campaign,'

Researchers Say

The timing of the deceptive video, which accuses Ilhan Omar of voter fraud, indicates that several conservatives, including Donald Trump

Jr., may have known about it in advance.

By Maggie Astor

Sept.29, 2020

A deceptive video released on Sunday by the conservative activist James O'Keefe, which claimed through üiiidentified sources and with no

verifiable evidence that Representative Ilhan Omar's campaign had collected ballots illegally, was probably part of a ccardlilait-d

disinformation effort, according to researchers at Stanford University and the University of Washington.

Mr. O'Keefe and his group, Project Veritas, appear to have made an abrupt decision to release the video sooner than planned after The

New York Times published a sweeping investigation of President Trump's taxes, the researchers said. They also noted that the timing and

metadata of a Twitter post in which Mr. Trump's son shared the video suggested that he might have known about it in advance.

Project Veritas had hyped the video on social media for several days before publishing it. In posts amplified by other prómiileiit

conservative accounts, Mr. O'Keefe teased what he said was evidence of voter fraud, and urged people to sign up at "ballot-
harvesting.com" to receive the supposed evidence when it came out. (None of the material in the video actually proved voter fraud.)

Mr. O'Keefe's promotional posts had said the video would be released on Monday, but Project Veritas released it on Sunday instead, a few

hours after the publication of The Times's investigation. The researcliers concluded that this timing was unlikely to be a coincidence "given

the huge marketing about a 9/28 release date,"
they wrote in an analysis that Alex Stamos, who led the research team at the Stanford

Internet Observatory, shared with The Times.

"It's a great example of what a coordinated disinformation campaign looks like: pre-seeding the ground and then simultmeously hitting
from a bunch of different accounts at once," Mr. Stamos said.

Keep up with Election 2020

Get emails for all live election updates

Get emails for the latest updates on today's polls

Many of the same accounts that had shared promotional tweets also shared the video as soon as it was released, moving it quickly into

Twitter's trending topics alongside The Times's tax investigation.

Róüghly an hour after The Times published its article, Mike Lindell, chief executive of MyPillow and honorary chairman of Mr. Trump's

Minnesota caiiipaigii, tweeted a video of himself saying that Project Veritas's supposed exposé would be released that night at 9 p.m.

Eastern time.

"I just met James O'Keefe of Project Veritas, and James showed me footage of systematic voter fraud," Mr. Lindell said. He did not respond

to a request for ceilimcnt on Thesday.

Mr. O'Keefe posted the video on Twitter at 9 p.m. on the dot, and the president's son Donald Trump Jr. tweeted it just seven minutes later.

Two minutes after that, the president's "war room" account retweeted him, and the president himself soon began cómilieiiting.

Notably, the video that the yóüiiger Mr. Trump posted did not have the "from James O'Keefe" label that appeared when other Twitter users

shared the video uploaded by Mr. O'Keefe.

"This detail, along with video metadata demonstrating that the Donald Trump Jr. version of the video was separately uploaded and re-

éiicóded by Twitter, indicates that the Trump casiipaigii possibly had access to the video before the general public and raises questions of
coordination," the Stanford and University of Washington researchers wrote, noting also that Mr. Trump posted the video on Facebook 10

minutes before Mr. O'Keefe posted it there.

https://www.nytimes.com/2020/09/29/us/politics/project-veritas-ilhan-omar.html?searchResultPosition=1 1/2
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10/26/2020 Researcherssay a Project Veritas video accusing Ilhan Omar of voter fraud was a 'coordinated disinformation campaign.' - The New York Times

1)t Nthi Orksimes https://nyti.ms/3kTxpKs

Researchers say a Project Veritas video accusing Rhan Omar of voter fraud was a

'coordinated disinformation
campaign.'

The timing of a deceptive video, which accuses Ilhan Omar of voter fraud, indicates that several conservatives, including Donald Trump

Jr., may have known about it in advance.

By Maggie Astor

Sept.29, 2020

A deceptive video released on Sunday by the conservative activist James O'Keefe, which clainied through unidentified sources and

with no verifiable evidence that Representative Ilhan Omar's campaign had collected ballots illegally, was probably part of a

coordinated disinformation effort, accürdiñg to researchers at Stanford University.

Mr. O'Keefe and his group, Project Veritas, appear to have made an abrupt decision to release the video sooner than plaiñéd after The

New York Times published a sweepiñg investigation of President Trump's taxes, the researchers said. They also noted that the timing
and metadata of a Twitter post in which one of Mr. Trump's sons shared the video suggested that he might have known about it in

advance.

Project Veritas had hyped the video on social media for several days before publishing it. In posts amplified by other prerñinent

conservative accounts, Mr. O'Keefe teased what he said was evidence of voter fraud, and urged people to sign up at "ballot-
harvesting.com" to receive the supposed evidence when it came out. (None of the material in the video actually proved voter fraud.)

Mr. O'Keefe's promotional posts had said the video would be released on Monday, but Project Veritas released it on Sunday instead, a

few hours after the publication of The Times's investigation. The Stanford researchers cüñclüded that this timing was üñ1ikely to be a

coincidence.

"It's a great example of what a cGerdiñated disinformation carapaigñ looks like: pre-seeding the ground and then sinielteleously

hitting from a bunch of different acceüñts at once," said Alex Stamos, who led the research team at the Stanford Internet Observatory.

Maggie Astor is a political reporter based in New York. Previously, she was a general assignment reporter and a copy editor for The Times and a reporter for The Record in
New Jersey. @MaggieAstor

Aversionofthisarticleappearsinprinton, SectionA,Page22oftheNewYorkeditionwiththeheadline:ProjectVeritasReleasesMisleadingVideo,PartofWhatExpertsCallaCoordinatedEffort

https://www.nytimes.com/2020/09/29/us/researchers-say-a-project-veritas-video-accusing-ilhan-omar-of-voter-fraud-was-a-coordinated-disinformation-campaign.html 1/1
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10/21/2020 Project Veritas ReleasesMisleading Video, Part of What Experts Call a Coordinated Effort
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Conservative News Sites Fuel Voter Fraud Misinformation

Breitbart, The Washington Examiner and others amplify false claims of rampant cheating in what a new

Harvard study calls a "propaganda feedback
loop."

By Tiffany Hsu

Published Oct. 25, 2020 Updated Oct. 26, 2020

In the final stretch of the 2020 campaign, right-leaning news sites with millions of readers have published

dozens of false or misleading headlines and articles that effectively back unsubstantiated claims by

President Trump and his allies that mail-in ballots threaten the integrity of the election.

The Washington Faminer, Breitbart News, The Gateway Pundit and The Washington Times are among the

sites that have posted articles with headlines giving weight to the conspiracy theory that voter fraud is

rampant and could swing the election to the left, a theory that has been repeatedly debunked by data.

On Sept. 25, Gateway Pundit posted an article headlined "EXCLUSIVE: California Man Finds THOUSANDS

of What Appear to be Unopened Ballots in Garbage Dumpster - Workers Quickly Try to Cover Them Up -
We are Working to

Verify."
The envelopes turned out to be empty and discarded legally in 2018. Gateway

Pundit later updated the headline, but not before its original speculation had gone viral.

The Right Scoop published an article on Oct. 7 headlined "DESTROYED: Tons of Trump mail-in ballot

applications SHREDDED in back of tractor-trailer headed for
Pennsylvania."

The material was actually

printing waste from a direct mail company. The publication later changed the headline to reflect that the

claim had been debunked.

Another right-wing site, Daily Wire, posted a Sept. 24 article about ballots in Pennsylvania under the

headline "FEDS: Military Ballots Discarded in
'Troubling'

Discovery. All Opened Ballots were Cast for
Trump."

Headlines on the same issue in The Washington Times were similar: "Feds investigating discarded

mail-in ballots cast for Trump in
Pennsylvania"

and "FBI downplays election fraud as suspected ballot issues

found in Pennsylvania,
Texas." A Washington Times opinion piece on the matter had the headline "Trump

ballots in trash, oh
my."

Several days after the reports, neither Daily Wire nor The Washington Times appeared to have followed up

with articles on the announcement from Pennsylvania's elections chief that the discarded ballots were a "bad
error"

by a seasonal contractor, not "intentional
fraud."

Mr. Trump cited the discarded Pennsylvania ballots

several times as an example of fraud, including in last month's presidential debate.

Major polls have shown Mr. Trump lagging behind the Democratic presidential nominee, Joseph R. Biden Jr.,

in an election that will have significantly more people than usual voting by mail because of the ecr0ñâvirus.

False claims about mail-in voting have been a staple of the president's campaign. At last month's debate, he

claimed without evidence, "This is going to be a fraud like you've never
seen."
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In June, Mr. Trump posted on Twitter that "Mail-In Ballots will lead to a RIGGED ELECTION!" He linked to

a Breitbart article that included a transcript of Attorney General William P. Barr's telling the Fox News host

Maria Bartiromo that voting by mail "absolutely opens the floodgates to
fraud."

In August, The New York Post published an article that relied on one anonymous source, identified as a

Democratic operative, who claimed that he had engaged in voter fraud for decades. The Blaze, Breitbart,

Daily Caller, FoxNews.com and The Washington Examiner posted their own versions of the article. It was

also promoted by Donald Trump Jr. and his brother Eric, the Trump campaign's communications team, the

"Fox & Friends"
television program and Tucker Carlson's Fox News show, according to a recent Harvard

University study.

The Harvard researchers described a "propaganda feedback
loop"

in right-wing media. The authors of the

study, published this month through the school's Berkman Klein Center for Internet and Society, reported

that popular news outlets, rather than social media platforms, were the main drivers of a disinformation

campaign meant to sow doubts about the integrity of the election.

So far in October, Breitbart has published nearly 30 articles with the tag "voter
fraud."

President Trump has

posted links to several Breitbart articles on Twitter, including one in August in which a Republican-appointed

poll challenger estimated that up to 20,000 absentee primary ballots had been improperly counted in Detroit,

a city "known for voting heavily
Democrat,"

the article said. The Detroit News later reported that election

officials in Michigan said the problems "weren't examples of fraud and don't call into question the integrity of

the
results."

Counting mail-in ballots this month at the Miami-Dade County Elections
Department. Saul Martinez for The New York Times

As the country faces a third wave of Covid-19 cases, tens of millions of Americans plan to mail their ballots,

and more than 25 states have expanded access to universal mail voting. The voting system, stressed by

greater demand, has struggled in places with ballots sent to incorrect addresses or improperly filled out. But

intentional voter fraud is extremely uncommon and rarely organized, according to decades of research.
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Last-Ditch Failed Plan to Alter the Election Narrative
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